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THE NATIONAL ASSOCIATION OF STATE 
AVIATION OFFICIALS: ITS UTILITY 
AND FUNCTION* 


Reep G,. Lanpist 


I. Tue Procress oF AVIATION 


In opening the International Aeronautic Congress in 1893— 
held at Chicago during the World’s Fair—historic Octave Chanute 
stated that it was becoming more and more apparent that eventually 
man would be able to navigate the air space with heavier-than-air 
craft. Just ten years later the Wright Brothers demonstrated the 
practicability of that prophecy, although their flight brought forth 
both sneers and suspicion from the incredulous. 

From 1903 until the World War, aircraft demonstrated but 
little in the way of practical utility and the development of aviation 
lay almost entirely in the hands of the showman and occasional 
sportsman. The War saw an investment of millions of dollars 
in aircraft engineering and manufacture, with the result that a brief 
period of four years yielded more aviation progress than had been 
made before in the entire history of the art, Flying technique im- 
proved with equal rapidity. Pilots learned that “air pockets” do 
not exist, but that air flows vertically as well as horizontally. They 
learned, also, that the dreaded “‘tail spins” were maneuvers easily 
overcome and corrected—even possible of prostitution, granted 
sufficient altitude and a persistent enemy. 

The War demonstrated very clearly that accurate courses could 
be flown with a pay load that could be safely carried and delivered. 
The training of thousands of civilians to become expert aviators 





* Address delivered at the Annual Meeting of the National Association of 
State Aviation Officials, Nashville, Tennessee, December 2, 1932. 

+ President, National Association of State Aviation Officials; Chairman, 
Illinois Aeronautics Commission; and Member, Board of Directors of the AIR 


Law INSTITUTE. 
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demonstrated also that the flyer was not necessarily a super-man. 
Very largely as a result of this war experience as to materiel and 
personnel, civil aviation sprang up throughout the world. Abroad, 
that civil development secured a very substantial governmental sub- 
sidy—in some countries it being almost impossible to determine 
where civil activity ended and state assistance began. This aid 
was due largely to the belief of foreign governments that a mer- 
chant air marine is one of the most vital factors in national de- 
fence. In the United States, because of our prejudices against di- 
rect subsidy and our reliance upon individual initiative, the Govern- 
ment, for many years, gave no assistance to civil aeronautics. It 
was not until after the Post Office Department had demonstrated, 
by its operation of the transcontinental air mail line, that air car- 
riage, both by day and by night, was not only practicable, but prob- 
ably profitable as well, that any scheduled operations by private in- 
dividuals and corporations’ were seriously undertaken. 

Since then, the country has been gridironed with a vast net- 
work of air mail, passenger, and express lines operating, in most 
cases Over airways provided by the Federal Department of Com- 
merce and receiving a considerable portion of their revenues from 
the carriage of mail. Paralleling that growth has been the develop- 
ment of unscheduled flying through individual or group ownership 
of aircraft—used both for business and pleasure. To provide the 
equipment and service for this growing industry and for the mili- 
tary services of the United States Government, a manufacturing 
and sales organization has been built by the aviation industry, 
and over two thousand airports hold out their hospitality to the 
itinerant, as well as the regularly scheduled, operator. Many 
schools offer their facilities to those young men and women who 
desire to fly or fit themselves for some other position in the indus- 
try, and established business houses—such as the paint and varnish 
manufacturers, lumber dealers, tire manufacturers, mill supply job- 
bers, automotive equipment manufacturers—have developed de- 
partments to serve aviation. 


II. Tue INTERESTS AFFECTED 


Any analysis of aviation indicates that, essentially, it is trans- 
portation. The purely sporting aspect diminishes in most cases 
soon after a pilot really becomes experienced and, in the overwhelm- 
ing majority of cases, aircraft are used for the purpose of carrying 
persons and things speedily from place to place. As transportation, 
then, aviation offers to play a very important part in connection 
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with the manner and scale of living of the citizens of this country, 
and it is as transportation, with a minor sporting aspect, that I be- 
lieve it should be considered by those seriously interested in its 
development. 

Involved in air transportation are several groups of persons, 
the most obvious of whom are those directly engaged in the busi- 
ness, either for gain and reward or merely for pleasure. This first 
group includes the manufacturer, dealer, engineer, mechanic, pilot, 
owner, and operator of aircraft, the security holder and all of the 
ancillary interests of the industry—including airports, air instruc- 
tion, and navigational facilities. A second group includes the actual 
or potential customers for aviation service, such as passengers, 
private aircraft owners, students, and spectators at air exhibitions 
of whatever sort. There is, also, a third group which, consciously or 
unconsciously, has a very distinct interest in aviation. That is the 
general public as a whole. Such an interest is two-fold: it looks 
toward the benefits which have resulted, and which will result, from 
air transportation; it looks as well to the hazards to which it may 
be, perhaps unknowingly, subjected by aerial operations, and to the 
effect—beneficial or harmful—which may result to persons and 
property. 

Each of these groups has certain rights in aviation. And each 
is entitled to have those rights safeguarded to insure maximum 
benefits and a minimum of injury. Of those rights, the first is that 
of public safety, followed, in turn, by public service and profit to 
the producer and operator. The important question presents itself: 
How can each of those rights be best protected? 


III. Tue Basis ror FEDERAL AND STATE ACTIVITY 


It is always dangerous to premise a program upon precedent 
alone, but it is equally hazardous to neglect precedent in the con- 
struction of any plan. To answer the question just mentioned, it 
is necessary to remember that all other forms of transportation have 
received aid and supervision, to some extent or another, from fed- 
eral, state, or local governmental organizations, It is unnecessary 
to remind you of the extensive land grants given to the railroads to- 
gether with the regulations designed to promote the interests of all 
concerned, Equivalent action has been taken with regard to steam- 
ships and the success of our automotive industry is largely depend- 
ent upon federal, state and local road construction programs and 
traffic regulation. Similar precedents can readily be found in the 
growth of public utilities generally. 
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It would seem, then, that at least on the basis of precedent, 
one is justified in stating that the federal, state, and local govern- 
mental bodies have a similar responsibility to the various interests 
involved in aviation to assist each in protecting and developing its 
respective rights. Substantial progress has already been made in 
this direction. 


The Federal Program: 


The Civil Air Commerce Act adopted by the federal government 
created the Bureau of Aeronautics in the Department of Commerce, 
which Bureau, under the able direction of Honorable Clarence M. 
Young and his predecessor, the Honorable William P. McCracken. 
Jr., has conceived and put into effect a far-reaching program of 
encouragement and regulation covering certain portions of the 
aviation activity of the nation. 

Thus, the federal government has undertaken to license air- 
craft on the basis of a careful engineering study and actual flight 
tests made at points of manufacture and continued with periodic 
inspection while the aircraft is in use. It has also provided for 
medical, mental and flight tests of airmen, with appropriate licenses 
for various types of flying activites. The holding of these federal 


licenses is obligatory for aircraft and airmen only when they are 
engaged in interstate commerce, although the opportunity to possess 
such licenses is extended both to aircraft and airmen regardless of 
interstate or commercial activity. The Department of Commerce 
has issued Air Traffic Rules which are designed to apply to all 
flying, inter- or intrastate, and an optional rating system has been 
instituted for airports and air schools. 


The State Program: 


However much has been, and may be, accomplished by the 
federal government, it remains that a large part of our national 
aviation activity is not obliged to meet the federal requirements and 
cannot directly receive federal encouragement. Included in that 
part, free from such obligation, are all pilots and aircraft flying 
without pay or reward, whether inter- or intrastate, all airports and 
all air instruction and all aircraft and airmen flying for profit or 
reward in purely intrastate operations. It has been estimated that 
not over twenty-five per cent of the actual flying activities, and 
none of the ground establishment in the United States, is within 
the requirements of federal regulation, The result is, that if the 
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states undertake any part of the task, they have available a very 
substantial portion of fundamental aviation activities as their own 
separate problem. 

Uniformity. With our forty-eight separate state governments, 
it is obvious that aviation will be seriously retarded if state activity 
of a regulatory character fails to achieve substantial uniformity. 
Every aircraft that is worthy of the name is potentially an inter- 
state vehicle, and it is exceedingly difficult to do any very great 
amount of flying without crossing one or more state boundary 
lines. It would indeed be a serious hazard to the progress of avia- 
tion and a real burden on those engaged in it if each state were to 
promulgate laws and regulations which were quite different from 
those of its neighbors. This is, of course, no new thought 
since, for a number of years, various agencies—including the 
United States Government, the National Aeronautic Associa- 
tion, the American Bar Association, the Aeronautical Cham- 
ber of Commerce and others—have studied the problem of 
uniform state regulation and have achieved very worth while 
progress in that direction. It is primarily because of our recogni- 
tion of that need that this Association exists, and one of our larg- 
est and most important duties is to see that such state activity as 
does take place is in harmony with the uniform developments and 
that it is also of a beneficial character. 

Standards. The selection of standards which may be readily 
used by the federal government and the states somewhat simplifies 
itself when the problem is squarely faced. Practically, there can be 
only one measuring-stick when the federal government has already 
established one—as it has with regard to aircraft, airmen, and air 
traffic rules. In connection with airports, air navigation facilities, 
and aeronautic instruction, the selection of a satisfactory standard 
is more difficult. Wherever it is possible to use already existing 
methods of measurement, the desirable policy would be to adopt 
the federal standard, or, if none be available, that in general use by 
the other states. 

Aviation Instruction, It is my conviction, from a careful study 
of accident figures and from considerable experience as a deputy 
coroner in investigating air accidents, that aeronautic instruction 
should be controlled more than it is at present. This matter ap- 
pears to be entirely a state job and one with which but few states 
have attempted to grapple. We must all agree that there are some 
capable and experienced pilots who are not qualified to give in- 
struction, just as we know that some splendid blacksmiths, mathe- 











’ THE JOURNAL OF AIR LAW 


maticians and authors cannot teach intelligently their own subjects. 
If this be so, then I believe that no one should be allowed to give 
instruction—for or without pay or reward—until he has demon- 
strated by some fair and burdenless tests that he not only knows 
how to fly, but that he can successfully communicate that knowl- 
edge and skill to others. It may be possible to utilize the federal 
instructor’s rating as a standard requirement, or some modification 
thereof. If so, the step would be one toward uniformity of prac- 
tice. In case such be impossible, then I believe the states will be 
forced to the adoption of a state standard in order to test the 
ability of their instructors. There are other parts of the aviation 
instruction field that deserve careful study in order that a student 
will be guaranteed a reasonably safe and effective course of in- 
struction so that he will be a hazard neither to himself, his friends, 
or others—either on the ground or in the air. 

Airports. Airports, too, are of importance in relation to safety. 
Their regulation is as desirable from this point of view as is their 
multiplication—as a development factor for the art. In this con- 
nection, I believe it well worth while to study the possibilities in- 
volved in clothing airports, or certain classes of them, in a legal 
garb that would carry with it rights of condemnation and zoning— 
both of land as well as the approaches, and that would also carry 
with it some real protection against unnecessary competition. In 
their essential characteristics, airport standards and airport mark- 
ings must be uniform in order that those engaged in interstate flight 
may understand the type of ground facilities available beneath them. 

Airways. It is more than probable that many states will even- 
tually construct and operate state airways, coordinating with, and 
augmenting, the federal system for the use of both scheduled and 
unscheduled operations. Any such program should of course be 
carefully planned with the Department of Commerce and with neigh- 
boring states, 

Flexibility of Control. One of the distinct problems in con- 
nection with state regulation and encouragement of aviation is that 
of keeping step with progress in the art. I suppose that not a year 
has elapsed since the Aeronautics Branch was formed that has not 
seen revisions of its regulations. These have been necessitated by 
changes in the subject matter to be regulated or encouraged. I 
know that many of its original and fundamental conceptions have 
been revised, and it is a distinct compliment to the intelligence of 
those who conceived, established, and operate the Aeronautics 
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Branch that it is so completely able to meet all current developments 


of the industry. 
The states will undoubtedly profit by the federal experience, 


but I wish to emphasize the fact that they should not enact their 
aeronautic rules and regulations into statute law, but should rather 
enact legislation which gives to some person or persons discretion- 
ary powers, with proper safeguards, in order that the regulations 
may be issued and altered from time to time, between sessions of 
the legislature if necessary, to fit the changing needs. I have no 
brief for any particular form of commission or state organization 
to do this job, for I know that the problem will vary between the 
states according to their individual conditions and governmental 
organization. I do believe, however, that as a general rule there 
are advantages to be gained by a multiplication of brains, even if 
ordinary, and that it will be wise to give any single state officer 
who is charged with the duties of encouraging and regulating avia- 
tion that assistance which can only be obtained by having an ad- 
visory board or bureau to supplement his own experience and 
thought. It is almost needless to add that such advisory officers 
should have had actual experience in aviation—of an extensive and 
very practical nature, In the last analysis, aeronautics is a technical 
subject and, as a result, rules and regulations which are promul- 
gated without proper experience in the art are certain to be either 
ineffective or burdensome to the industry. 


IV. FuNcTION OF THE NATIONAL ASSOCIATION 


The foregoing represents the federal and state programs and it 
is significant to note that the states are committed to some form 
of control of aviation, Forty-seven of them already have enacted 
laws pertaining to aeronautics and, fortunately, the trend toward 
substantial uniformity is both great and growing. 

To date, only one state has taken no action on the question 
of state regulation and encouragement of aviation and in this con- 
nection it is interesting to note that Col. Clarence M. Young has 
stated: “Coordinated action by both (states and federal govern- 
ment) is necessary to the satisfactory regulation” and “the regu- 
latory system must be comprehensive enough to embrace the entire 
field.” 


Uniformity: 


As previously stated, this National Association of State Avia- 
tion Officials largely owes its existence to the well-defined desire to 
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attain desirable uniformity in the state control. One of the first ob- 
ligations is to understand what has already been done by the several 
states in the way of legislation and regulation, With that thought 
in mind, the appended charts have been set up to the existing situa- 
tion. The first of these, dealing with license requirements for air- 
craft and airmen, shows distinctly the trend toward uniformity in 
the adoption of federal standards, The second chart sets forth 
the type of regulatory body, if any, which is empowered to control 
aeronautical activity. Here, it is obvious that uniformity is lacking 
and there is no need for it. The chart, however, makes possible 
at a glance the determination of the major trends in aviation con- 
trol. The third chart, which offers a more detailed picture, shows 
the major activities carried on under the various state programs. 
It makes possible a ready understanding of the jurisdictional basis 
of every state body—what activities are subjected to state approval 
and regulation, and what promotional activities—for the benefit of 
aviation—may be undertaken. It is possible that, through some 
interpretation—other than that given herein—to the laws, certain 
of the states are engaged in activities other than those listed in the 
third chart. 


Committee Research: 


Believing that uniformity can only be achieved as a result of a 
thorough study and understanding of all the pertinent facts, I have 
appointed six committees, in addition to the customary one on mem- 
bership, whose duties will be to assemble all available data and re- 
port back their findings and recommendations to this Association 
at its annual meetings. These committees deal with: (1) Aircraft 
and Airmen, (2) Aviation Instruction, (3) Legislation, (4) Regu- 
latory Organizations and Finance, (5) Navigational Aids, and (6) 
Airports, 

In this regard it is interesting to note that, apparently, more 
progress has been made by the states in the direction of regulation 
than in so-called encouragement. This is neither unnatural nor 
improper, for regulation has as its prime objective public safety. 
There can be no doubt that as safety is increased the public will 
become better, and more profitable prospects for aviation service 
and material. On that premise, then, as well as from the humani- 
tarian viewpoint, governmental action is justifiably directed initially 
in the direction of safety. On the other hand, prompt and helpful 
action should be taken to provide direct aid to the development of 
the art within limits of propriety and finance. 
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One of the committees of this Association is now engaged in 
making a detailed study as to the various types of state machinery 
for properly doing the state job, and of methods of financing such 
activity. At least, four methods of financing are now in effect: 
(1) the direct appropriation from general funds, (2) the indirect 
appropriation from general funds—by way of an appropriation 
from some existing department, such as a Highway Department, 
(3) an appropriation which can be available only as revenues are 
built up for a state aviation fund through monies received from 
aviation licenses, and (4) the allocation of income from an avia- 
tion gasoline tax, to be used specifically for aeronautic activities. 


State Aids to Aviation: 


There is a very natural and timely objection on the part of 
many citizens, and many people engaged in aviation, to the appro- 
priation of state funds for new purposes and, particularly, an op- 
position to the levying of gasoline taxes on aviation. In this con- 
nection, it is of interest to consider the fourth chart appended 
to this paper which illustrates the increase both in manufacturing 
and in the use of the automobile, motor truck, and motor bus, in 
relation to the provision of facilities for use of such vehicles. It is 
unnecessary to argue the old question of whether the hen or the egg 
came first. The fact remains that they are both beneficial and no 
sane person will deny that the existence of good roads is absolutely 
necessary to the enjoyment of the many advantages of automobiles. 
It is my very earnest conviction that the same situation holds true 
in aeronautics. As ground facilities are provided, the safety and 
use of existing aircraft will be increased and an additional market 
for new aircraft will be created which will, in turn, be used more 
and more. 

Certainly the various governmental agencies have a distinct 
obligation to encourage the provision of such facilities, I am 
further convinced that the benefit resulting from such facilities is 
of so certain and profitable a character for the public at large as to 
justify a reasonable expenditure of public monies in their develop- 
ment and maintenance. This should not be a job for public funds 
alone since the public is but one of the parties benefiting. All parts 
of the aviation industry should participate because all branches of 
the industry will receive the benefits therefrom. 

It seems impossible that the history of railroads and utilities 
could be studied without reaching the conclusion that it would be far 
better for aviation to urge the adoption of beneficial and cooperative 
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regulation than to await the time when destructive and damaging 
action will be thrust upon it. I believe that the adoption of this 
policy by the aviation industry and by the various governmental 
agencies involved would not only benefit air transportation but 
would substantially protect the public in the varied rights which it 
has. Applying this thought to the question of taxation, I start with 
the premise that aviation can no more hope to avoid taxation than 
can any other part of our national interests and that aviation would 
be exceedingly wise if it dropped back from its first-line trenches 
where it is opposing any and all forms of taxation and legislation, 
to the second-line of defense wherein it would endeavor to secure 
every possible guarantee that the legislation, regulation and taxa- 
tion will be of a most helpful and reasonable character—consistent 
with the public interest. From an examination of the various taxa- 
tion programs in existence and contemplated, I have reached the 
conclusion that the tax on gasoline consumption is probably the 
most equitable and effective method of meeting the situation. Later 
on in this program you will hear a learned gentleman of the law 
discuss the legal aspects of gasoline taxation and will also hear 
a practical operator of air transportation tell you of the benefits 
which funds so collected have made available in his state. I have 
made a careful survey of the situation and believe that the increased 
operating cost, due to the application of a reasonable gas tax on 
aviation, would be a minute percentage of the present operating 
cost, and that the provision, by those funds, of additional facilities 
should stimulate business sufficiently to more than pay back that 
additional cost—by reduction of overhead and other fixed charges, 
whether the operation be that of a regularly scheduled air line, a 
privately owned aircraft, or a fixed base. 


An Informational Clearing-House: 


This Association, if it is to justify its existence, must make a 
concrete contribution to the accomplishment of the premises which 
air transportation holds. I am convinced that as it is now set up, 
with its working committees, its regional vice-presidents, its Board 
of Governors, and its contact with the various federal departments 
involved, it probably holds the greatest promise of being an effective 
tool in securing uniform and effective legislation, regulation and 
development for aeronautics, in the fields not already covered by 
the Federal Department of Commerce activities. The present sec- 
retary’s office, with its most extensive library of state, national, and 
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international air law material, and its periodicals, operating as a 
center for the exchange of opinions and ideas, should make much 
easier the work of state officials and those interested in developing 
such activities in their respective states, 

There are many problems involved in uniformity other than 
the mere drafting of uniform state laws. A number of states have 
found it desirable to extend air traffic rules to cover private, as well 
as commercial, flying in certain of its phases. Accident investiga- 
tion, compilation of statistical information, registration of licenses 
for aircraft and airmen, methods of regulating barnstorming and 
special charter flights, reciprocity between states relative to the air- 
craft and airmen of each, and many other questions must be settled 
before we can hope to have any real uniformity—not to mention 
the methods and documentary forms used in accomplishing these 
various jobs. 

On all of these questions, this Association, through its com- 
mittees, its secretary’s office, its regional vice-presidents, and its 
Board of Governors, should be of untold assistance not only to the 
aviation officials of the various states involved, but as well to the 
aviation industry and to the general public. It can only be of such 
assistance if its membership is truly representative and inclusive 
and if its individual members cooperate to the limit of their ability 
on the small portion of the task which each one individually will 
be invited to carry, It is a typical American responsibility which 
faces the members of this Association, and each member must do 
his job, must play his part, or the success of the program will be 
seriously hazarded—if not destroyed. 


V. CONCLUSIONS 


By way of a conclusion, may I now summarize those various 
factors which appear to me to constitute the fundamental program 
of this Association. They are: 

(1) Annual Association Meetings—for open and mutual dis- 
cussion of all current problems which confront the 
aviation official, those interested directly in the indus- 
try, and the public at large. 

(2) Frequent Regional Meetings—for a like discussion of 
regional and local problems and their adjustment. 


(3) Committee Organization, Studies, and Reports—to deal 
carefully, as a result of scientific and thorough study 
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of all the factors involved, with each of the special 
subjects of current importance and to report thereon 
back to the Association, 


(4) A Central Clearing-House—located at the office of the 
Secretary, to include at least the following informa- 
tion which would be available to all members: 

(a) The laws and regulations of all states, as well as 
all proposed laws and changes; 


(b) Annual reports of the various state regulatory 
bodies, to make possible an understanding of 
current developments in each of the states; 

(c) A record of membership in the various state regu- 
latory bodies—-with names, addresses, etc., of 
that membership; 

(d) A record of statistical information pertaining to 
each of the states as to: 

(1) documents and methods employed, 

(2) appropriations—and use thereof, and 

(3) accident information and other state 
statistics. 

(e) Collection and dissemination of information, opin- 
ion, and experience relative to the problems of 
members. 


(5) Cooperation with Naticszal and Local Organizations—to 
best promote the intc.ests of the Association, aviation 
industry, and the public. 


(6) Expression of Association Opinion—on matters of na- 
tional or international significance, which would include 
the giving of adequate publicity to any such Associa- 
tion opinion. 


If such be our program as an institution, then we can indeed 
realize the professed objectives of this Association—to foster avia- 
tion both as an industry and as an arm of national defense, to 
join our efforts with those of other national agencies in research 
pertaining to aeronautics, and to encourage cooperation betweer 
the several states. 
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Chart II 


TYPES OF STATE AVIATION REGULATORY BODIES 








Aviation Commission. 





Director of Aviation. 





Temporary Commission. 





Corporation Commission. 





Miscellaneous. 





No regulatory body. 





Comment. 





CWOO1 More cotoe 
ceuwt ow 8 ee 86 


Alabama 


California 
Colorado 
Connecticut 


Delaware 


Kentucky .. 
Louisiana 
Maine 
Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri 
Montana 
Nebraska 
Nevada 

New Hampshire 
New Jersey 
New Mexico 
New York 
North Carolina 
= Dakota 


Oregon 
Pennsylvania 


Rhode Island ... 


South Carolina 
South Dakota 
Tennessee 


Washington ... 
West Virginia . 
Wisconsin 
Wyoming 





ra 


“A 


State Aviation Commission 
Arizona Corporation Commission 
Dept. of Aeronautics (Hi’w’y Dept.) 
California Aeronautical Commission 
Colorado Aeronautics Commission 
Commission of Aeronautics 


State Road Department (Airports) 


Department of Public Works 
Illinois Aeronautics Commission 
Municipal regulation only 


State Aircraft Board 

Air Board of Kentucky 

State Inspector of Aviation 
Secretary of State 

Maryland Aviation Commission 
State Registrar 

Michigan Board of Aeronautics 
Registrar of Motor Vehicles 


State Railroad Commission 
Public Service Commission 
Public Service Commission 

New Jersey Aviation Commission 
State Corporation Commission 
Temporary State Commission 
Municipal regulation only 

Board of Railway Commissioners 
Director of Aeronautics, and Bureau 
State Highway Department 
Oregon Board of Aeronautics 
Pennsylvania Aeronautics Comm. 
State Aviation Commission 
Municipal regulation only 


Director, Div. of Aeronautics 
(Highway Dept.) 


Commissioner of Motor Vehicles 
State Corporation Commission 


State Board of Aeronautics 











N. A. S.A.O. PROGRAM 


Chart III 


STATE REGULATORY AND ENCOURAGEMENT 
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SOME LEGAL ASPECTS OF GASOLINE TAXA- 
TION AS AFFECTING AVIATION* 


By Joun C. Cooper, Jr.f 


Your President in his address this morning has indicated the 
importance to the aviation industry of taxes upon gasoline and 
other motor fuel. When I accepted, some weeks ago, his very 
kind invitation to speak to you today on the legal aspects of gaso- 
line taxation as affecting aviation, I did not realize the technical 
difficulty confronting any adequate presentation of this subject. 
Frankly, I do not feel that I have mastered those difficulties, but 
I have found some very interesting things which perhaps will be 
of value to this association. You will understand that I must nec- 
essarily refrain from taking any position as to the political advisa- 
bility or inadvisability of taxing aviation motor fuel for the purpose 
of providing state aid to aviation or otherwise. As a member of 
the Aeronautical Law Committee of the American Bar Association 
(of which committee your able counsel, Mr. George B. Logan of 
St. Louis, has been Chairman) it would be quite improper for me 
to proceed further in any public discussion of this question than to 
express my personal views on some of the legal points involved. 

But before proceeding to discuss these legal problems, it is 
proper to give consideration to the entire field of gasoline taxation. 
The best review which I have found on the subject! states that a 
gasoline tax was first adopted in February, 1919, when the Legis- 
lature of Oregon passed a bill authorizing the collection of a one 
cent tax in that State. A similar measure had been introduced in 
the Oregon Legislature in 1917 but was not passed. The first pub- 
lic recommendation of a tax on gasoline as a revenue measure ap- 
pears to have been made by President Wilson in 1915, in a message 
to Congress, A federal gasoline tax was included in 1918 in the 
House revenue bill but was not adopted. 

Following the lead of Oregon, various states adopted state 
gasoline taxes, until finally, in 1929, every state in the union had 





*Address delivered at the Annual Meeting of the National Association of 
State Aviation Officials, Nashville, Tennessee, December 2, 1932. 

+Chairman, American Bar Association Committee on Aeronautical Law; 
Member, American Delegation, Comité International Technique D’Experts Juri- 
diques Aériens; Vice President, National Association of State Aviation Officials ; 
and eet President, Florida Bar Association. 

1. G. Crawford, The Administration of the Gasoline Tax in the United 
States, ousminad by the Municipal Administration Service, 1932. 
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included a gasoline tax in its revenue measures. From the original 
one cent, the rates have also rapidly increased. The top rates are 
those adopted by Tennessee and Florida in 1931-32, in each of 
which states a seven cent tax is now in force. The last available 
tabulation indicates that of the forty-nine taxing units (forty-eight 
states and the District of Columbia), four have a two cent tax, 
twelve have a three cent tax, seventeen have a four cent tax, nine 
have a five cent tax, five have a six cent tax, and two have a seven 
cent tax. The figures as to revenue produced by these taxes in 
1932 are not yet available. The 1931 figures have, however, been 
made available in a tabulation prepared by the United States De- 
partment of Agriculture.2 This tabulation indicates the following 
amazing figures: 15,407,650,452 gallons of gasoline were taxed in 
1931. The gross tax assessed prior to any deduction was $569,- 
809,232.00. After refunds and exemptions the net tax collected 
was $536,397,458.00. 

In addition to these figures, you will recall that the Federal 
Government, in the 1932 tax bill, provided for a one cent tax on 
gasoline and this is now being collected. If approximately the 
same number of gallons of gasoline are taxed during the current 
fiscal year as were taxed in the 1931 calendar year, this federal 
tax will add $150,000,000.00 to the tax bill paid in the United 
States on gasoline and other motor fuel. These are staggering 
figures, particularly when one realizes that this character of taxa- 
tion had never been levied prior to 1919. 

In the March, 1932, issue of Aviation appears an interesting 
memorandum which includes two maps. One of these maps shows 
the gas tax burdens on aviation fuel. I regret that it is not prac- 
tical to submit that map to you today. The comment from the 
above mentioned article is, however, most interesting. With refer- 
ence to the state aviation gas taxes the fellowing statement is there 
made: 

“Of the eleven states which collect a tax of five cents a gallon or more 
on aviation fuel, ten are grouped in a solid block in the southeastern corner 
of the country. Of the remaining 37 states, 29 leave aviation fuel free of 
all tax either by specific exemption or by provisions for refunding the tax 
after its collection on proof that the fuel was used in aircraft. 

“Among the nine northern states that collect some tax on aviation fuel, 
several apply the proceeds directly and specifically to aeronautical purposes, 
such as the building of landing fields, or the lighting of airways. Relatively 
few of the ten southern commonwealths in the high tax group earmark 
the gas tax proceeds in any such fashion. 





2. Bureau of Public Roads. 
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“The map applies to the tax collected on fuel used in private and tran- 
sient flying. In a few instances the tax is either reduced or entirely can- 
celled in the case of fuel used in regular scheduled interstate transport or 
even on that used in any transport operation. 

“Obviously as a matter of common justice, the aeronautical world is 
opposed to seeing a tax collected on aviation fuel go into the general funds 
of the state or into the highway fund, aviation deriving no direct benefit. 
There are marked differences of opinion upon whether or not a tax ear- 
marked specifically for aeronautical work is desirable. Some aviation inter- 
ests favor it, others are virulently in opposition, It is worthy of note that 
the three states that are most often held up to high praise for their far- 
sighted attitude in connection with aviation and for their generous outlays 
in support of the development of air navigation facilities, Idaho, Michigan 
and Pennsylvania, all collect a gas tax and in one case a very high tax. 
Furthermore, all three insist upon a state in addition to a federal license 
and two of them collect an annual license fee on all aircraft operating 
within the state, so deriving still more revenue for airway development 
work.” 


The original purpose of every state gasoline tax was the de- 
velopment and improvement of state highways. Many of the States 
have realized the doubtful propriety of levying taxes for highway 
purposes upon users of gasoline for other than highway motor 
vehicle purposes and have provided specific exemption to persons 
using such gasoline for other than motor vehicle fuel, or have al- 


lowed such users to obtain a refund of gasoline taxes already paid 
upon filing proof as required by the statute that the tax was paid 
on gasoiine used for other than highway purposes. As a result of 
these exemption provisions, or refund provisions, as stated in the 
above quoted article from Aviation, at least twenty-nine states now 
leave aviation fuel free of all tax. Of course, the federal tax of 
one cent per gallon which became effective in 1932 is in substance 
a manufacturer’s tax and is paid at the source by the producer 
of the gasoline which is being taxed and is subject to no exemption. 

If gasoline taxes are to be used as a basis for state aid to avia- 
tion, two things must be considered: 


(a) In those state where no exemption or refund is now pro- 
vided, statutes must be adopted segregating the actual or es- 
timated tax on gasoline used in aviation from the mass of 
gasoline taxes collected; and 

(b) In those states where there is an exemption or refund 
provision, such exemption or refund provision must be abol- 
ished and statutory provisions adopted for segregating the 
actual or estimated tax on gasoline used in aviation. 
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You will readily see that no additional burden will result to 
the aviation industry inj those states included under class (a). 
However, in those states under class (b) in which there is a present 
exemption or refund provision, the aviation industry will pay, pre- 
sumably, additional amounts for fuel equivalent to the tax on gaso- 
line now refunded or exempted. 

The legal problems involved under the two classifications are 
not dissimilar. It is obvious that if a state can adopt a gasoline 
tax applicable to all motor fuel, irrespective of the use to which 
the proceeds of such taxation is used, then that state can abolish 
the aviation exemption provision if it has one, and can segregate 
such part of the gasoline tax as it may determine for aviation 
purposes. 

Let us first consider the right of a state to tax gasoline, or 
other motor fuel. By far the greater number of the states impose 
these taxes as license, excise, or privilege taxes upon the business 
of selling, distributing, or using gasoline. A few statutes are based 
upon the theory that the tax is levied in return for the right of the 
motor vehicle to use the public highways. Of the latter class of 
taxes I will speak in a few minutes. Taking first the great majority 
of the state taxes, a few words will illustrate the basis on which 
they have been upheld, particularly against the charge of effecting 
a burden upon interstate commerce. 


The leading case is Sonneborn v. Cureton® decided by the 
Supreme Court of the United States in 1922. In construing the 
Texas statute, the court modified in part certain earlier decisions. 
I cannot improve on the analysis of the Sonneborn case as outlined 
by Prof. Crawford :* 


“The most important case from the point of view of the lawmaker and 
the administrator is Sonneborn Brothers v. Cureton. In this case the court 
discusses four classes of transactions: 

(1). Sale of oil made in Texas, which when sold was not in Texas. 

(2) Sale of oil ta be delivered from Texas out of the State. 

(3). Sale of oil shipped into Texas and afterwards sold from the store- 

rooms in unbroken original packages. 

(4). Sale in Texas from broken packages. 

The state made no attempt to tax gasoline in the first two categories, 

and in the fourth the company did not deny its liability for the tax. 

The issue was raised in the third case where oil was transported into 





8. Sonneborn v. Cureton, 262 U. S. 506 (1923). This case should be con- 
sidered in connection with earlier cases, particularly Standard Oil Co. v. Graves, 
249 U. S. 389 (1919); Askren v. Continental Oil Co., 252 U. S. 444 (1920); 
and Bowman v. Continental Oil Co., 256 U. S. 642 (1921). 


4. Administration of the Gasoline Tax in the United States, supra. p. 59. 
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their warerooms in Texas from outside the state and then held for 

sale in Texas in original packages of transportation. 

“Was this a regulation of, or a burden upon, interstate commerce?” 
The court answered: 


We think it is neither. The oil has come to a state of rest in the 
warehouse of the appellants and has become a part of the stock, 
with which they propose to do business of wholesale dealers in 
the state. The interstate transportation was at an end, and whether 
in the original packages or not, a state tax upon the oil as prop- 
erty, or upon its sale in the state, if the state law levied the same 
tax on all oil or all sales of it, without regard to origin, would be 
neither a regulation nor a burden of the interstate commerce of 
which this oil had been the subject. 


“Gasoline shipped into one state from another state is exempt from 
taxation until it is unloaded if shipped in response to a previous order; but 
when shipped into the state and held for indefinite storage or future sale, 
it is subject to the tax as soon as it comes to a state of rest, even before it 
is unloaded or removed from the original packages or tank cars.” 


State lawmakers found that the sales taxes on gasoline were 
being evaded by large consumers. Such consumers purchased 
gasoline in another state, shipped it to the state of use in bulk, 
there stored it, and then used it from time to time for their own 
purposes. To prevent this practice, many states have amended 
their gasoline sales taxes to include provisions for taxing the busi- 
ness of storing or distributing motor fuel even when there is no 
sale. But it was immediately contended that such statutes were a 
direct burden on interstate commerce. The Supreme Court has 
again answered the question in the negative. Quoting from Prof. 
Crawford :° 


“The Supreme Court on May 31, 1932, handed down a decision involv- 
ing two cases, the Gregg Dyeing Company v. Query, and the City of Green- 
ville v. Query.® In the first, the corporation purchased gasoline from out- 
side of the state to be used for commercial purposes, and in the second, 
the City of Greenville purchased gasoline for municipal purposes. In each 
case, they refused to pay on the ground that the gasoline had been shipped 
in interstate commerce, and had become subject to a state tax which was 
a burden upon interstate commerce. The court maintained in its opinion, 
which upheld the authority of the state, that the gasoline had come into 
the state to be used by the appellant and that it became subject to state 
taxation when it came to a state of rest. This case differs from earlier 
ones because no attempt was made by either the Gregg Dyeing Company or 
the City of Greenville to sell gasoline. There was no discrimination and 
no burden placed upon interstate commerce.” 





5. Id., p. 60. 
(1988) Gregg Dyeing Co. v. Query; City of Greenville v. Query, 286 U. S. 472 
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From these decisions it is apparent that a state can validly 
tax gasoline when brought into the state and then sold, used or 
stored. 

Two additional questions remained to be answered which par- 
ticularly affect aviation: 

(1) May the state impose a sales tax upon gasoline pur- 
chased in that state, but to be used as a motor fuel to propel planes 
of the purchaser engaged in interstate commerce, and 

(2) May the State impose a storage or consumption tax on 
gasoline purchased out of the State by an aviation transport com- 
pany, brought into the State in bulk and stored in the company’s 
tanks, and thereafter used by the company in its own planes en- 
gaged in interstate commerce. 

Let us consider the first of these questions: 

Until a few months ago it was a matter of legal speculation 
how far a state could go in taxing aviation fuel irrespective of 
the use to which the gasoline itself, or the proceeds of the tax 
is put. But it seems to me that such speculation is now at an end. 
The State of South Carolina in 1929 adopted a gasoline tax act 
known as Act No. 102, of the South Carolina Acts of 1929, which 
provided for a six cent per gallon tax on all gasoline, or other 
motor vehicle fuel “sold or consigned, used, shipped or distributed 
for the purpose of sale within the State”. The tax fund resulting 
from this taxation is used for road purposes. The tax is levied 
upon all persons selling, consigning, using, shipping, or distributing 
for the purpose of sale within the State, any gasoline or substi- 
tute thereof for the privilege of carrying on such business. In 
other words, the South Carolina Act seems to be in effect a sales 
tax on all gasoline sold in the state but is levied against the seller 
as a tax on the right of the seller to engage in that business in 
South Carolina. Many other states have gasoline taxes of the same 
technical character. Under such a statute, it is obvious that all 
gasoline sold in South Carolina, whether used for aviation, for 
farm tractors, for motorboats, or for any purpose whatsoever is 
taxed, and the tax used for the public roads of the State. 

If such a tax is valid, then it is further apparent that 
an additional act of the legislature segregating part of such 
tax, as a state aviation aid, must be valid because the use 
to which the tax fund is to be put has nothing to do with 
the purpose for which the tax was originally levied. The South 
Carolina tax act therefore provides an excellent field for a test 
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case.? The Supreme Court of the United States has held the South 
Carolina tax act valid against a most searching attack. In 1931, 
Eastern Air Transport Inc. filed suit against the South Carolina 
Tax Commission in the Federal Court to restrain the collection of 
the tax with respect to gasoline sold to Eastern Air Transport, on 
the ground that as to such gasoline the tax imposes a burden upon 
interstate commerce in violation of the Constitution of the United 
States. It was agreed that Eastern Air Transport purchased gaso- 
line in South Carolina for the use of its planes and that such planes 
were flown through South Carolina engaged in interstate business. 
You will recall that the entire proceeds of the South Carolina tax 
is used for highway purposes. Notwithstanding that fact and the 
fact that Eastern Air Transport planes were being used solely in 
interstate commerce, the lower court refused to enjoin the collec- 
tion of the tax and said in substance that it was a valid tax be- 
cause the sale on which the tax is levied is not a transaction in 
interstate commerce.* The case went to the Supreme Court of the 
United States. That Court in an opinion handed down on March 
4, 1932, by Mr. Chief Justice Hughes, sustained the lower court 
and held that the sales which were taxed were purely intrastate 
transactions.® In other words, the tax was held valid because the 


tax is upon the seller or upon the sale before the gasoline became 
an instrumentality of interstate commerce. . In certain states, the 
gasoline tax is levied not against the seller but against the pur- 
chaser, Where, however, the tax is essentially a tax upon the sale, 
I am inclined to believe that the rule would not be different.?° 





7. In passing, it might be mentioned that the Florida acts and the Georgia 
acts are similar and that Georgia in 1931 segregated over two million dollars 
from the gasoline tax fund for school purposes, and that Florida in the same 
year out of $15,000,000.00 collected for gasoline taxes segregated $5,700,000.00 
to pay road bonds and three million dollars for schools and other purposes 
apart from the construction and maintenance of highways. I mention these 
facts to illustrate the ease with which funds collected from gasoline taxes 
under statutes similar to the South Carolina statute can be appropriated by 
the legislature for purposes entirely foreign to the use of the gasoline which 
is being taxed. This is one of the great objections to all gasoline taxes, par- 
ticularly when considered in connection with the ever increasing rates and the 
ne of a legislature to remove such a tax when once imposed. 

Eastern Air Transport Inc. a South Carolina Tax Commission, 52 F. 
(2a) 456, 1931 U. S. Av. R. 197 (1931). 

9. Eastern Air Transport Inc. v. South Carolina Tax Commission, 285 U. 
S. 147, 1932 U. S. Av. R. 206 (1932). 

10. While the Eastern Air Transport case, supra, held valid a statute 
which, inter alia, provides for a tax upon the use of gasoline in South Carolina, 
the Supreme Court did not, in my opinion, pass upon that phase of this statute 
as affecting interstate commerce. A state tax upon the mere use of gasoline 
which has no prior status in the taxing state may be invalid insofar as inter- 
state commerce is affected. Helson ¢€ Randolph v. Kentucky, 279 U. S. 245 
(1929) see also Transcontinental and Western Air, Inc. v. Lujan, — N. M. 
—, 8 P. (2d) 103 (1981). See also the following list of notes discussing the 
Eastern Air Transport cases (as collected for me through the kindness of the 
ArR LAW INSTITUTE): 3 JOURNAL OF AIR LAW 140, 449-456; 2 Air Law Re- 
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In some states,’ the tax is levied on the gasoline sold or used 
as a privilege tax for the use of the highways. In case of taxes 
of this character, it would seem that the proceeds of the tax could 
not be diverted from the highway funds to or for other purposes. 
Such seems to have been the situation as understood in Michigan. 
In that State a separate act was passed in 1929 imposing a specific 
tax of three cents per gallon upon all gas used in aircraft of any 
kind or nature in that State. Perhaps there was some doubt as to 
the validity of the tax, particularly as its effect apparently would 
have been to tax the use of gasoline as fuel in interstate flights, and 
as an instrumentality of interstate commerce. In 1931 a new act 
was passed in Michigan pursuant to which a tax of three cents 
per gallon is imposed on all gasoline sold or used in producing or 
generating power for propelling aircraft “using any state, county, 
township or municipal or public airport or landing field in the State 
of Michigan,” with a proviso that a refund of one and one-half 
cents per gallon shall be made to air-line operators who showed 
proof that they are operating air-lines on scheduled interstate op- 
eration. The validity of this tax does not seem to have been tested 
but the Attorney General of Michigan has rendered an able and 
persuasive opinion insisting upon the validity of this tax.1* It is 
not clear to me exactly how the tax under this statute is calculated. 
Presumably a tax of three cents per gallon can be collected when 
gasoline is sold at a public airport. But I do not see how the tax 
can be calculated or collected on gasoline purchased elsewhere 
(for example, outside of the State of Michigan), used in planes 
operating in Michigan even when using public airports or landing 
fields in Michigan. Nor do I understand how the tax is made ap- 
plicable to gasoline sold and used at private airports, 

Let us pass now to the second question which I have hereto- 
fore suggested; namely, the right to tax gasoline purchased outside 
the state and brought into the state by an aviation company for its 
own use. The validity of a tax of this character has been recently 
tested in Tennessee, where such a statute is in effect.1? American 





view 54, 505; 45 Harvard Law Rev. 384; 32 Columbia Law Rev. 903; 1 U. 
of Detroit Law Jour. 203; 18 Virginia Law Rev. $10; 49 Bankers Law Jour. 
735. It has been assumed that the Eastern Air Transport case overruled U. S. 
Airways Inc. v. Shaw, 43 F. (2d) 148 (1930) and Midcontinental Express Co. 
vw Lujan, 47 F. (2d) 268 (1931). It is urged in 8 JouRNAL or AIR Law 449 
that they can be distinguished. The point deserves most careful consideration. 

11. Michigan, for example. See Sprout v. South Bend, 277 U. S. 163 
(1928) for a full discussion of municipal or state charge by way of licenses, 
for the privilege of use of public facilities. See also Liberty Highway Co. v. 
Michigan Utilities Commission, 294 Fed. 703 (1923), with reference to the 
Michigan statute. 

12. 1982 U. S. Av. R. 216. 

13. American Airways Inc. v. Wallace, 57 F. (2d) 877 (1932). 
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Airways filed suit to enjoin the taxing authorities of Tennessee 
from collecting the so-called storage tax under the following cir- 
cumstances: It appears that American Airways bought its gaso- 
line in tank cars outside of Tennessee, brought the gasoline by 
railroad into the State, stored it in private tanks, and withdrew it 
from time to time to be used solely in its planes engaged in inter- 
state commerce through and across the State of Tennessee. It 
was thereupon claimed that the Tennessee statute was an uncon- 
stitutional burden upon interstate commerce. A Federal Court 
sustained the validity of the act and held in substance that the tax 
did nothing more than provide a privilege tax upon those engaging 
in a business within the State of Tennessee (the business of stor- 
ing and distributing gasoline), and that it applied to all persons 
equally doing a like business and was therefore valid as an excise, 
privilege, or license tax. That case is now on its way to the Su- 
preme Court of the United States, so I am advised. Until it is de- 
cided, we will not know whether these so-called storage taxes are 
applicable under circumstances similar to those shown in the Ten- 
nessee case." 

My own State, Florida, has a somewhat similar storage tax. 
The statute, however, indicates that the tax therein imposed is upon 
the privilege of keeping gasoline stored in Florida, for consumption 
in Florida. In an opinion dated December, 1930, the then Attorney 
General of the State of Florida (now one of the Justices of our 
Supreme Court) held that this tax could not be levied upon gaso- 
line brought into Florida by an aviation company as an interstate 
shipment, stored in Florida, and thereafter withdrawn for consump- 
tion “exclusively by aeroplanes operating in interstate commerce.” 

The state of Wyoming has a somewhat different storage tax, 
the validity of which has recently been tested in a suit brought 
by Boeing Air Transport, Inc. In an opinion handed down Octo- 
ber 4, 1932,15 the Circuit Court of Appeals for the Tenth Circuit 
has held in substance that the tax is not applicable to gasoline pur- 
chased outside of Wyoming and brought into that state and there 
stored by an aviation company which thereafter withdraws the 
gasoline from storage for use in its planes engaged in interstate 
commerce. But this decision, so it seems to me, was necessarily 





14. April 29, 1932, the Supreme Court of Tennessee, in N. C. & St. L. Ry. 
v. Wallace, reached the same conclusion as to the validity of the storage tax 
as had the Federal Court in the American Airways case. The Railway case 
involved the same legal point except that aviation is not involved, and a de- 
cision may perhaps be reached in the Supreme Court of the United States on 
the railway case before the aviation case is heard on the merits. 


15. Boeing Air Transport Inc. v. Edelman, U. S. Daily, Oct. 20, 1932, p. 4. 
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based upon the terms of the particular Wyoming statute. The 
Wyoming statute is levied against the “wholesaler” of gasoline, and 
the wholesaler is defined as any person, firm or corporation who, 
among other things, imports gasoline for sale. Although it appears 
from the opinion that the aviation company may have sold some 
of the gasoline, which it did import, nevertheless the Court, by a 
divided opinion, apparently reached the conclusion that the statute 
did not cover gasoline stored by the aviation company and used by 
it in interstate commerce. I do not know whether this case will 
be further appealed. 

I have referred to these storage cases to indicate that the law 
is far from being settled as to the applicability and validity of the 
various statutes which seek to tax gasoline brought into the state 
and used by the importer in its own planes, when such use affects 
interstate commerce. The Supreme Court of the United States 
in the Eastern Air Transport case did not have before it and did 
not pass upon the South Carolina storage statute. When the Su- 
preme Court of the United States passes upon the Tennessee case, 
which I have mentioned above, we will be able to reach a more 
definite conclusion as to the validity of these statutes. It is quite 
apparent that if they are invalid, a very considerable part of the 
gasoline used in air transport can and will escape taxation. The 
state in which the gasoline is produced cannot tax the first inter- 
state sale made in that state, and the state to which the gasoline 
is shipped and there stored cannot tax the gasoline except on one 
of two theories: (a) by a storage tax similar to those above dis- 
cussed which will be valid against gasoline withdrawn for local or 
intrastate use, unless the decision in the Tennessee case is correct, 
in which case the tax on all the stored gasoline will be valid; or 
(b) by a tax similar to the Michigan tax based on the tax on 
gasoline used in aircraft which in turn use public airports, the 
theory of such tax being, as I have heretofore pointed out, a tax 
upon the privilege of using public facilities, In the latter case, 
I am not clear as to how the tax will be enforced if an aviation 
company imports gasoline and stores it in its own tanks or at its 
private landing fields, and withdraws such gasoline from time to 
time for use in its own planes, 

It is noteworthy that of the few states which impose gasoline 
taxes as a privilege tax for use of the highways, both Michigan 
and Arkansas have provided new gasoline taxes for state aid for 
aviation, The Arkansas act of 1931 establishing a Department of 





16. L. 1931, Ch. 9. 
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Aeronautics provided also a tax on all aircraft motor fuel of five 
cents per gallon. This tax is to be paid by the purchaser of such 
fuel as ‘“‘a tax or license fee paid for the privilege of operating 
such aircraft in the State of Arkansas.” It will be noted that gov- 
ernment aircraft and established interstate airlines operating on a 
regular time schedule are exempt. It would be most presumptious 
for me to attempt to pass upon the validity of this statute with my 
meager knowledge of the constitution and statutes of Arkansas. 
But I must caution against using a statute of this kind as a model. 
Ordinarily the tax that is levied upon a privilege is supposed to 
have some reasonable relation to the cost of regulation of the pub- 
lic facilities covered by the privilege granted in return for the pay- 
ment of a tax. Placing a tax on motor fuel for the mere privilege 
of operating aircraft through the air over the state seems to carry 
very far the doctrine of the control of the air by the state as a 
means of transportation. 

In those states which have the more customary forms of gaso- 
line taxes (of the character generally held valid in the Eastern Air 
Transport case) the diversion of part of the taxes collected from 
gasoline sales to provide a state aviation fund offers no constitu- 
tional difficulty. For, as has been pointed out, the use of the tax 
fund (provided it be for a public purpose) appears to be within 
the scope of legislative discretion. Assuming therefore that a state 
legislature may wish to set up such a fund out of the gasoline 
taxes collected by the state, then three courses are available: 

(a) Specific appropriation of taxes collected on sales of 
gasoline, or gasoline withdrawn from storage for use by aircraft. 

(b) Appropriation of an arbitrary fixed annual amount, out 
of the total taxes collected from gasoline sales. 

(c) Appropriation of a fixed amount based on calculated 
estimate of the number of gallons which will probably be taxed for 
aircraft use. 

Without careful consideration, plan (a) would seem the most 
desirable. Such a plan seems to be in force in Idaho under L. 1929 
Ch. 283, which provides that “such sum or sums as may have been 
collected as a motor fuel tax on gasoline sold for and used in air- 
planes shall be placed by the State Treasurer in the State Aeronau- 
tics Fund.” But further consideration will immediately indicate 
that this or any similar provision will add complication to state 
accounting, will add expense in administration, and will be accom- 
panied by other legal and mechanical difficulties. Under this plan 
Idaho transferred in 1931 only the sum of $10,645.00 to the Aero- 
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nautics Fund out of $2,953,922.00 collected as gasoline taxes. The 
plan has the legislative advantage of continuing in effect until re- 
pealed, 

Either plan (b) or (c) is more simple to administer and less 
costly in operation. Also these plans will give the State Aviation 
authorities more accurate information of the funds which will be 
available for use. If the statutes of the particular state authorize 
continuing appropriations without new action by each succeeding 
legislature, these plans are perhaps even more preferable. 

In this necessarily fragmentary manner I have tried to point 
out some of the features of a broad, complicated and far reaching 
subject. As indicated at the outset, my remarks are limited to the 
legal aspects of the questions discussed. 

It would be improper and unwise for me to discuss the political 
expediency of these problems. The aviation industry, like every 
other industry in these days of stress and trouble, has its economic 
problems with which I am familiar merely as a spectator, not other- 
wise, New taxation may add to these problems, while, on the other 
hand, new facilities provided from new taxes might more than 
counterbalance the cost of such added taxes. These are legislative 
problems which the industry and the several states must decide. 
As a lawyer, I have sought to indicate nothing more than my tech- 


nical opinion as to what taxation is or would be legal, and to what 
extent and how taxes on motor fuel can be diverted or appropriated 
for possible state aid to aviation.?? 





17. I wish to express my appreciation for the excellent bibliography on 
the subject here discussed prepared for me by the Arr Law INSTITUTE. 





STANDARDS IN AVIATION LEGISLATION 


ALBERT LANGELUTTIG* 


In accordance with the modern tendency, aviation legislation 
in many of the states and in the federal government has delegated 
to individuals or commissions the power to make regulations gov- 
erning aircraft, airmen, airports, air instruction and other accom- 
paniments of aviation. In so doing, the legislatures, in the per- 
formance of their non-delegable functions, have adopted various 
standards to govern the officers or commissions in the adop- 
tion of rules or regulations. In one state, these standards have 
been held too indefinite,’ and the same problems will be presented 
to other courts as the regulatory bodies become more aggressive 
in enforcing the rules which they adopt. A survey, therefore, of 
the standards adopted by the various states and the application to 
them of the rules of law developed by the courts to govern the 
legislatures in delegating regulatory power to administrative tri- 
bunals may serve to prevent difficulty in the future. 


I. THe STANDARDS 


Only one state has so far failed to adopt some sort of regula- 
tions for aviation. This one state is Georgia. Of the remaining 
47 states, however, twenty—namely, Arizona,? California,’ Dela- 
ware,‘ Florida,’ Iowa,® Kansas,’ Mississippi,® Missouri,® Montana,’° 
New York," North Carolina,?? Oklahoma,!* Rhode Island,1* South 
Carolina,* South Dakota,!® Texas,’7 Utah,’® Washington,!® Wis- 


*Lecturer on Administrative Law, Northwestern University School of Law, 
and Member of the Chicago Bar. 

Mr. Abraham Fishman, formerly Research Associate at the Arr Law IN- 
STITUTE and Member of the Chicago Bar, assisted Mr. Langeluttig in the prep- 
aration of this article by contributing the ——— part of the research work 
connected with the various state aeronautical law 
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consin,?° and Wyoming**—content themselves with the simple re- 
quirements that airmen and aircraft flying over their territory shall 
have federal licenses from the United States Department of Com- 
merce under the Air Commerce Act.??_ Indiana®* adopts the same 
requirements but does have in addition provision for municipal 
airport commissions to construct airports and adopt rules and regu- 
lations for their government.2* Three of these states, namely, 
Rhode Island, Washington and Wisconsin, add the requirement 
that aircraft operating in the state shall comply with the Air Traffic 
Rules of the Department of Commerce. 

In these cases, of course, except possibly the last three states 
mentioned, the problem of delegation of legislative power does 
not arise. In the remainder of the states, however, some officer 
or commission is given power to adopt rules and regulations to 
govern aviation and some or all of its concomitants. In connec- 
tion with these, the question arises: are the legislative standards 
adopted sufficiently definite to avoid the charge that they delegate 
legislative power to the administrative officers or commissions or 
that state they delegate arbitrary power to them. 

Thirteen states and one of the territories have adopted a stand- 
ard definite enough but one which gives rise to another aspect of 
the dictum against delegation of legislative authority. They refer 
their administrative authorities to the federal government with 
the injunction that they adopt rules and regulations embodying 
the federal statutes and regulations and the amendments thereto. 
This procedure is followed in Alabama,?* Arkansas,?* Idaho,?? 
Maine,?* Maryland,?® Minnesota,®° New Jersey, New Hampshire,®? 
New Mexico,** North Dakota,** Ohio,** Vermont,** Virginia,®” and 
Alaska.** The purpose of such legislation is to keep state regula- 
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tion of aviation uniform and in conformity with federal regulation 
at all times, in spite of the infrequency of state legislative sessions. 
The adoption of such a standard, however, raises the question of 
delegation of state legislative authority to the federal government 
and, under some state constitutions, the question of incorporation 
of statutes by reference.*® On this last ground a nisi prius court 
in New Jersey held the aviation act of that state invalid.* 

The following state legislatures have indicated that their avia- 
tion authorities should follow the federal lead, but have added other 
standards as well to guide their administrative authorities in the 
adoption of rules and regulations. 

Colorado directs its Commission of Aeronautics to foster air 
commerce and to make regulations “not in conflict with the Air 
Commerce Act”; to cooperate with the federal Department of 
Commerce; to provide for the rating of aircraft and to provide for 
the periodic examination of airmen “as to their qualifications for 
such service.” “Licenses may be revoked or suspended 
for violations of regulations promulgated by the Commission or” 
of the federal regulations. The Commission, thus, regulates only 
airmen and aircraft. Unless the court finds that the statute refers 
that body to the federal statutes and regulations for rules, there 
is no standard set in adopting the rules for rating aircraft. The 
standard set down to govern the Commission in establishing the 
rules for licensing airmen, in addition to following the federal 
lead, is to establish tests of their “qualifications.” The act is 
poorly drawn and is open to attack based upon the rule against 
delegation of legislative authority, The act provides that its Com- 
mission’s regulations must not be in conflict with the federal act; 
it fails to direct that they must conform thereto. 

While the Jilinois act needs some change in other details, the 
legislative standards set for its commission are clearly set forth 
and probably as definite as the nature of the subject matter of 
regulation permits. It is distinctly provided that the regulations 
of the Commission “shall be consistent with, and conform to” cur- 
rent federal statutes and rules. In addition to this direction, 
standards are set for each subject of regulation. The standard for 
airports is “public safety,” for air schools “health and safety of 
students” and “public safety,” for air markings and facilities and 
traffic rules, “public safety and the safety of those engaged in aero- 
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nautics.” Aircraft and airmen are required to have federal li- 
censes. Safety should probably not be the only standard set; pro- 
motion of aviation and possibly other standards might be added. 
This much can be said for Illinois: no state exceeds its aviation 
legislation in the definiteness and clarity of its design.** 

Kentucky requires its aircraft and airmen to have federal li- 
censes. It directs its Air Board to adopt traffic rules in conformity 
with the federal rules and to inspect airports “for the purpose of 
determining the safety and adequacy of such facilities for the op- 
eration of aircraft.”** Here again, so far as airports are concerned, 
the legislative standard is safety. The standard for traffic rules 
is definite enough but the same aspect of delegation of legislative 
power is presented as is presented by the states above referred 
to which direct their commissions to the federal government for all 
of its rules. 

The effect of the Michigan legislation is substantially similar 
to that of Illinois. The statute is, however, not so well drafted. 
Michigan requires its airmen to have federal licenses. Applica- 
tions for aircraft registration must give the same information as 
is required by federal authority and the commission is authorized 
to make regulations governing aircraft and parachute inspection 
as dictated by “public safety and for the safety of aircraft and 
airmen.” The commission is further authorized to regulate air- 
ports and schools in the interest of “public safety,” and the schools 
in the interest of the health, safety and welfare of the students, and 
is directed to enforce the federal legislation and regulations. To 
this direction is added a proviso which prevents the charge that 
Michigan is surrendering her “sovereignty” to the federal govern- 
ment. The commission is authorized to deviate from federal rules 
in the interest of public safety and the safety of aircraft and air- 
men.** 

In Nebraska, the Railway Commission regulates aviation. Air- 
men and aircraft must have federal licenses. The Commission is 
directed to promulgate regulations in conformity with federal law 
and regulation and in the interest of “convenience and safety in 
the aircraft navigation.’** 

Pennsylvania has created an Aeronautics Commission and sub- 
jected to its regulation everything connected with aviation in a 
redundant statute which takes the proverbial Philadelphia lawyer 
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to decipher. Air traffic rules must conform to the federal rules.*® 
In addition, traffic rules, airmen, aircraft, airports, mechanics, 
schools, markings and facilities are subject to regulation in the 
interest of “safety, adequacy and sufficiency” and of the “safety 
of patrons, employees, and the public.’’7 

Tennessee requires its airmen and aircraft to have federal li- 
censes, or licenses issued by its own Division of Aeronautics, under 
rules which conform, “so far as possible,” to federal legislation 
and regulation. Airports are licensed and governed under regu- 
lations promulgated “to protect property and life.’’* 

In West Virginia, airmen and aircraft must have federal li- 
censes, Its Board of Aeronautics are enjoined to adopt and enforce 
the provisons of the Air Commerce Act and to regulate airports 
in the interest of public safety and air schools in the interest of 
the health and safety of students as well.*® 

As pointed out above California simply requires that its air- 
men and aircraft have federal licenses. Foreseeing the possible in- 
validity of this provision, however, the act provides that in such an 
event the Governor shall appoint an aviation commission which 
shall adopt regulations to determine the airworthiness of craft and 
skill, experience and qualifications of airmen in conformity with 
federal statute and regulation.®* 

Likewise, Indiana requires federal licenses for airmen and air- 
craft.52. In addition, its statutes authorize municipalities each to 
have boards of aviation commissions to regulate airports. Thev 
may make rules and regulations not in conflict with state law and 
federal law and regulation to govern their airports, but no stand- 
ard is otherwise set for the rules and regulations. 

Oregon requires a federal license for aircraft.5* Airmen must 
have either a federal or a state license.** The Board of Aero- 
nautics may adopt a schedule of educational and physical require- 
ments for an airman’s license®® but the physical and education re- 
quirements for a license have been set forth in the statute specific- 
ally and never repealed.°® The only regulation of airports is by 
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the Highway Commission who can designate parts of the “beach” 
as an airport and in so doing prescribe conditions in “the best in- 
terest of the general public” and “for the safety of the general 
public.”5? The Oregon legislation has not been carefully drawn 
and is ambiguous in many respects, It goes too far in the regula- 
tion simply of airmen and aircraft and omits altogether the regu- 
lation of airports, air schools, markings and facilities which is 
peculiarly the function of the state. 

Two states and one territory regulate aviation without refer- 
ence to federal regulation, These are Massachusetts, Connecticut 
and Hawaii. 

The Connecticut legislation comes perilously close to giving 
to its Commissioner of Aeronautics carte blanche in his regulation 
of aircraft. Unless the standard of safety can be spelled out of 
the statute, no standards are set for regulations. Air schools are 
not regulated.** Section 8 gives the Commissioner power to make 
regulations governing airmen, aircraft, flying, airports, landing 
fields and airways. The rule of safety is prescribed for devices. 
Aircraft receive licenses by filing applications giving the informa- 
tion required by the Commissioner and presenting a certificate of 
“safety” signed by an inspector. Such licenses may be revoked or 
modified as dictated by the safety of the public.5® For a license, 
airmen must have an application, giving such information as the 
Commissioner wants, approved by an inspector of aviation. What 
inducements are necessary to get the inspector’s approval are not 
specified. “Training” and “competency” are the only standards 
which can be suggested as applying to airmen, except that they 
must submit to a physical examination.®° Airports must have the 
approval of the Commissioner, but there is no standard whatever 
governing his grant of approval.*t The Commissioner may also 
adopt “‘safety-zoning regulations governing the area adjacent to an 
airport.”*? The entire act is probably vitiated by the unlimited 
power given the Commissioner to waive the provisions of the act.® 

In Massachusetts, the State Registrar licenses airmen and air- 
ports. He is assisted by an advisory board of aeronautical ex- 
perts. He is authorized to adopt rules and regulations consistent 
with the aviation statutes “governing the use, operation and regis- 
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tration of aircraft and the licensing of pilots.” The statutes may, 
however, be searched in vain for any very definite standards, if 
any at all. The Registrar “may” license “competent” and “proper” 
persons as pilots and register “suitable” aircraft. The “compe- 
tency” of persons as pilots is determined by the advisory board 
from a flight made by the applicant, and the “suitability” of aircraft 
for registration is determined by the board by a flight and ground 
inspection.®* 

In Hawaii, an aeronautical commission is given power to make 
regulations governing aviation and all allied activities. No stand- 
ard is set for these regulations and none can be spelled out of the 
other provisions of the Act. If the territorial legislature is limited 
by the same doctrines as limit the state and federal legislatures, the 
regulations of the Hawaiian commission have no valid legal founda- 
tion. 

Since the Supreme Court has never taken seriously the injunc- 
tion against delegation of legislative authority, a study of legisla- 
tive standards in the Air Commerce Act becomes a matter of aca- 
demic interest. The Supreme Court has never voided either state 
or federal legislation on the ground of improper delegation of 
legislative authority to administrative officers, There is much to 
be said against this liberality towards the bureaucracy, but such 
criticism cannot well be directed at the Air Commerce Act. By 
this act, the Secretary of Commerce is authorized to promulgate 
regulations governing aircraft, airmen, facilities and schools, and 
adopt air traffic rules. The secretary of the Treasury is authorized 
to extend customs and public health laws and regulations to air- 
craft, and the Secretary of Labor immigration laws and regulations, 
In granting registration to aircraft, the Secretary may require “full 
particulars of the design and of the calculations upon which the 
design is based and of the materials and methods used in the con- 
struction.” For airmen, the regulations are to provide for periodic 
examinations to determine their “qualifications.” The regulations 
for air schools are to provide ratings ‘“‘as to the adequacy of the 
course of instruction, as to suitability and airworthiness of the 
equipment, and as to the competency of the instructors.” Air 
traffic rules are to govern “navigation, protection, and identification 
of aircraft . . . safe altitudes of flight . . . prevention of 
collisions.” With the exception of the standard set for the regula- 
tions governing the rating of airmen, little could be added to the 
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legislative standards set for the regulations promulgated by the 
Secretary of Commerce in connection with aviation. 


II, AIRMEN 


In setting standards for the regulation of airmen, the legisla- 
ture must first foresee if the courts will class theirs as a profession 
or just an occupation. If aviators form a profession, the standards 
fixed by the legislature may be of the most general sort; if they are 
classed with artisans, the legislative standards will probably have 
to be a bit more definite. 

The licensing of the professions is usually entrusted to boards 
made up of persons engaged in the profession.. The legislatures, in 
view of this fact, are required to fix only the most general stand- 
ards. The Supreme Court of California has said: 


“The legislature, notwithstanding it may do things itself, may never- 
theless authorize them to be done by ministerial officers or boards when it 
believes that they can do them more conveniently and effectually than it can 
itself. Especially may this be done when it is deemed proper by the legis- 
lature to regulate in the interests of the public, through public commissions 
or boards constituted for that purpose, the pursuit of particular professions 
or occupations, as, for example, that of physicians, dentists, druggists, en- 
gineers, architects, and others which involve the exercise of skill and the 
possession of special knowledge and experience. Such commissions or 
boards are composed, as under this act the board of architects necessarily 
must be, of persons technically skilled and trained in their profession or 
occupation, and who are usually better able to determine whether an appli- 
cant for a license or certificate to practice a given profession or occupation 
is competent to do so, under reasonable rules and standards adopted by 
them, than under those which might be prescribed by the legislature. And, 
if in its wisdom, the legislature authorizes such a technically trained com- 
mission or board to prescribe reasonable rules or fix a fair standard for 
determining the proficiency of applicants for a license or certificate, it 
cannot be said that a delegation within the constitutional inhibition of au- 
thority to make laws is conferred, or any other authority given, than the 
power necessary to be exercised by them to the end that the law, as com- 
pletely enacted by the legislature, may properly be carried into effect.” 


The court held that requiring achitects to pass a “satisfactory 
examination” given by the board established a sufficiently definite 
standard.®* A similar result was reached in Rhode Island in the 
case of dentists,®’ and in Illinois in the case of teachers in the pub- 
lic schools.°* The requirement that persons applying for licenses 
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in the professions must be graduates of “reputable colleges” has 
been repeatedly approved by the courts as laying down a sufficiently 
definite guide for the licensing authorities.*® Similarly, the licens- 
ing of persons from other states who are “reputable dentists of 
good moral character” has been approved.”° The revocation of 
licenses “for gross incompetency and recklessness,”"? “for any un- 
professional conduct,”’? “for misrepresentation or fraud 

or unfit or incompetent,’** and “other grossly unprofessional and 
dishonorable conduct of a character likely to deceive or defraud 
the public,”** has been approved as sufficiently definite. 

The courts are not so liberal with legislative power when it 
comes to the occupations. The Illinois court could hardly have 
upheld an act which gave the Board of Pharmacy power to issue 
licenses to sell patent and proprietary medicines “under such re- 
strictions as the Board may deem proper” against an attack that the 
act gave the Board arbitrary power ;** but the Ohio court was un- 
duly strict when it declared invalid a statute which authorized an 
examiner to issue licenses to steam engineers found upon examina- 
tion to be “trustworthy and competent.’’® Going almost to the 
point of putting private detectives in a class with the professions, 
and in spite of the fact that the licensing was done by the Secre- 
tary of State instead of a professional Board, the Wisconsin court 
upheld a statute which authorized a license if the applicant was 
found to be of “good character, competency and integrity” ;77 and 
the Oregon court seemed to take the prohibition against non-dele- 
gation of legislative power as lightly as the Supreme Court of the 
United States when it upheld a barbering act which defined what 
constituted barbering and left the licensing itself, without any stand- 
ard whatever, to the State Board of Examiners, saying: 

“The nature and character of the profession, trade, or calling intended 


to be licensed or regulated often demands technical knowledge and learn- 
ing in order to designate accurately the qualifications which should be pos- 
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sessed by those designing to follow it. In the nature of things, this is a 
matter outside the ordinary scope of legislative wisdom. The prescribing 
of the proper qualifications of applicants for licenses by some agent of the 
state learned in such profession or calling is not legislation but rather the 
exercise of a mere administrative power.”78 


The licensing of automobile operators comes closest to that of 
airmen, A Virginia ordinance provided that automobile operators 
must obtain licenses from the Chief of Police upon examination 
“as to his or her ability to safely and properly operate motor ve- 
hicles . . . and as to . . . knowledge of the traffic laws 

and no permit shall be issued to such person unless such 
examination shall disclose that he or she possesses such ability 
and knowledge or in the judgment of the Chief of Police qualifies 
such person to receive such permit.” Thus far, the ordinance was 
upheld. It continued, “the Chief of Police is authorized and di- 
rected to revoke the permit of any driver who, in his opinion, be- 
comes unfit to drive an automobile on the streets of the city.” An 
appeal was provided to the courts. The court laid excessive 
stress on the phrase “in his opinion” and rejected that part of the 
ordinance as granting arbitrary power to the Chief.® In California, 
on the other hand, a statute was upheld which provided for the 
revocation of automobile licenses if it be found that the licensee “is 
incompetent or unfit to drive for any reason authorizing the re- 
fusal of a license or by reason of negligent or reckless driving which 
has endangered life, limb, or property.” The attack made against 
this state was based upon non-delegation of “judicial” power, what- 
ever that may mean, but the court treated the matter the same as 
if it were the legislature trying to dodge its responsibility.®° 

It would seem, therefore, that airmen are to be licensed by a 
commission of airmen, and if the courts agree that they are pro- 
fessional in character, standards of the most general character will 
suffice to satisfy the legislative duty. Requiring airmen to pass 
“satisfactory” examination is enough and if to this is added the 
requirement that they be graduates of ‘“‘reputable air schools,” real 
control of the schools may be exercised by the commission. If, on 
the other hand, the courts find that airmen are not professional 
but fall more nearly into the artisan class, more definiteness may 
be required, such as designation of the subjects in which they must 
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be proficient and the amount of experience to be required, A 
statute which approaches these requirements is found in Oregon.** 


III. Arr INSTRUCTION 


The direct regulation of private education by the commissions 
charged with licensing the product is apparently only to be found 
in connection with aviation. The purpose of such regulation is to 
protect the public both during and after instruction from the re- 
sult of ignorance and the student from fraud and incompetence. 
The problem is not a little complicated by the manner in which 
flying instruction is given. Every airman who has once taken a 
plane from the ground assumes he is able to impart to others a 
full knowledge of the art of flying. The organized schools which 
hold themselves as such are not as hard to supervise as the indi- 
vidual who uses his own or his employer’s plane to increase his 
income in his spare time. The source of even greater trouble comes 
from the flying clubs. A group of prospective flyers associate 
themselves with a flyer, usually of too little experience, and invest 
in a plane in which the one member who can fly is expected to give 
all the others instruction. Aviation, just as automobiling, is safe; 
it is the incompetent operator which introduces nearly all the 
hazard into the enterprise, and the hazard is greater in the air. 

One situation somewhat analogous to the problems presented 
by the regulation of instruction is presented by the women and chil- 
dren labor legislation, In Wisconsin, a statute, providing as a 
standard to govern regulations made to protect females, that “no 
female shall be employed or permitted to work . . . for such 

periods of time . . . as shall be dangerous or prejudi- 
cial to the life, health, safety or welfare of such female,” was up- 
held.£2. The Oregon Legislature created an industrial commission 
to declare what “are unreasonably long hours” of employment for 
women or children, “what surroundings or conditions—sanitary or 
otherwise—are detrimental to the health or morals of women or of 
minors,” what wages are inadequate to supply the necessary cost 
of living to any such workers and to maintain them in good health,” 
and “what wages are unreasonably low for any such minor 
workers.” While, of course, the minimum wage regulation was 
later declared invalid on other grounds,** the Oregon court held 
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that each of the standards laid down was sufficiently definite.* 
Likewise in Minnesota, a minimum wage statute was held to estab- 
lish a sufficient standard which authorized a commission to declare 
a minimum “living wage” which was defined to be a wage “suffi- 
cient to maintain the worker in health and supply him with the 
necessary comforts and conditions of reasonable life.’”’** 

Problems somewhat similar to those presented by instruction 
may be found in the “Blue Sky” and banking legislation designed 
to protect the public against fraud. The standard set for the licens- 
ing of dealers in securities is “good business repute.” This has 
repeatedly been approved.*® In Wisconsin, the securities commis- 
sion was required to issue licenses to applicants if the commission 
were “satisfied as to his good business reputation and conduct.” 
In upholding this statute, the court said: 


“The Legislature might have added language prescribing in great de- 
tail the qualifications of applicants for permits and the mode of ascertaining 
those qualifications, but it is a question which such details would have tended 
to confuse rather than enlighten.’’8? 


A California case illustrates a method adopted by some courts to 
make definite standards which appear at first to give uncontrolled 
and arbitrary power to the administrative authority. In the words 
of the court: 

“The provisions of the Corporate Securities Act which allow the Com- 
missioner of Corporations to issue a permit authorizing the applicant to 
sell securities ‘upon such terms and conditions as the Commissioner may in 
said permit provide’ must be read in connection with the context which 
provides that the Commissioner must inquire into the methods of doing 
business and shall ascertain if the same are fair, just and equitable and 
that the methods used in disposing of them would not work a fraud upon 
the purchasers thereof.’’88 


The banking acts usually provide for the bank commissioners 
or other adminstrative authority to take over banks if it be unsafe 
for a banking corporation to continue business. This has been held 
a sufficient standard.*® Likewise, in Illinois, the Department of 
Trade and Commerce may require an additional bond if the exist- 
ing bond “is insecure, exhausted, or otherwise doubtful” and this 
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standard has been held sufficiently definite.°° In Pennsylvania, the 
Small Loan Act requires a license of lenders which is granted if 
the Commissioner is satisfied that “the character and general fitness 
is such as to warrant the conclusion that the business will be hon- 
estly conducted,” and it has been held that this is a sufficiently 
definite standard.** All courts, however, have not been so liberal 
in dealing with standards fixed to prevent fraud. The Supreme 
Court of Illinois invalidated one section of the securities act for 
leaving unlimited discretion to the Secretary of State in fixing the 
terms, conditions, and amount of the bond required.® The statute 
was amended to read: 

“In fixing the penalty of such bond, the Secretary of State shall in- 
vestigate and take into consideration the proposed method of transacting 
business and the financial standing of the applicant for registration, and the 
experience, ability and general reputation for integrity of such applicant 

and shall fix such a penalty as in his opinion will protect from loss 
persons dealing with such applicant, if registered.” 


The court found, however, that this standard was not sufficiently 
definite.®* With these should be compared a New York statute 
which required milk dealers to obtain a license and give a bond. 
The bond, however, was dispensed with if the applicant were a 
person of domestic corporation, if the Commissioner of Agriculture 
were “satisfied from an investigation of the financial condition of 
such person or domestic corporation that such person or domestic 
corporation is solvent and possessed of sufficient assets to reason- 
ably assure compensation to probable creditors.” The New York 
Court of Appeals approved of this statute. 

In licensing air instruction, the very novelty of this sort of 
regulation makes it desirable to leave as much discretion as pos- 
sible with the administrative authority. On the whole, the cases 
warrant the adoption by the legislatures of only general standards. 
The cases last cited, however, indicate that, wherever possible, 
standards should be made definite so as to avoid discrimination. 
In drafting legislation for air schools, it would be acting on the 
side of wisdom to establish some more definite standard than 
“safety.” It would be wise to prescribe some rule for the experi- 
ence of instructors and for the curriculum and equipment in gen- 
eral. While this would not limit the essential power of the com- 
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missions any more than present standards do, it would give the 
courts more excuses for stepping in when they found arbitrary 
action on the part of the administrative authorities and so they 
would be more likely to approve of the legislation. 


IV. Arrports AND LANDING FIELDS 


The regulation of airports and landing fields presents to the 
administrative authorities, the courts, and the legislatures some of 
the most difficult problems in adjusting the various interests in- 
volved. If the fields be public property, it must be determined 
whether they are to be treated as the property of the state to do 
with as it wishes or as common property of the citizens which 
each has a right to use under proper regulations. If the fields be 
privately owned, the rights of absolute ownership guaranteed by 
the constitution must be adjusted to necessary regulation in the 
interest of public health, morals, safety and convenience. 

It is not likely that the publicly owned flying fields will be 
treated simply as the private property of the states. If they are 
so treated, the standards may be such as the legislature determines. 
The state may bestow its bounty under such conditions as it pleases. 
Thus, South Carolina permitted the taking of phosphate rock from 
its streams by licenses granted in the discretion of the adminis- 
trative authority if they deem it “best for the interests of the State 
and the proper management of the interests of the State in such 
deposit.”°> A federal statute permitted the felling of trees on 
public lands “subject to such rules and regulations as the Secretary 
of the Interior may prescribe for the protection of the undergrowth 

and for other purposes.” This standard was upheld by the 
Montana territorial court.°* Another federal statute creating forest 
reservation from public lands authorized the Secretary of Agri- 
culture to “make such rules and regulations . . . as will insure 
the objects of such reservation, namely, to regulate their occupancy 
and use, and to preserve the forests thereon from destruction.” 
This standard was approved by the United States Supreme Court.” 
The navigable waters of the United States have been treated as 
proprietary by the federal government. Obstructions to free navi- 
gation of them must have the approval of the Secretary of War 
and bridges must be changed if they constitute “unreasonable ob- 
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structions.” This standard has been approved by the Supreme 
Court.®8 

The airports and landing fields, however, should be treated like 
the streets and other common property to which all citizens have 
access of right under regulations made by public authorities under 
very definite standards. Indefinite standards vesting arbitrary 
power in administrative authorities will not do. In Arkansas, the 
State highway commission was given power “to make all necessary 
and reasonable rules” to carry out the provisions of the State 
Highway Act and “to regulate the traffic.” The commission 
adopted a rule requiring pedestrians to travel on the left hand side 
of the road. The rule was held unauthorized and the statute in- 
definite.*® In Connecticut, an ordinance requiring a license to make 
speeches on sidewalks or in squares or parks had to be obtained 
from the Chief of Police. This ordinance was held invalid because 
no standard whatever was laid down’ although it could have been 
held that the public peace was the standard to be ascertained from 
the nature of the regulating officer. Likewise, an ordinance re- 
quiring permission of the Board of Trustees to drive heavy vehicles 
on boulevards was held bad in Illinois as granting arbitrary 
power.1°! These last two cases were considered very loose legisla- 
tion, but the ordinances might have been upheld by looking to the 
scheme of the legislation. They indicate that regulations governing 
the use of airports and landing fields, if they are treated like other 
places of popular recourse like streets, parks and commons, will 
have to be drawn under rather definite standards established by the 
legislatures so as to prevent the administrative authorities from dis- 
criminating unjustifiably between the users of the fields. 

The right of a state to regulate the use of private property 
must rest upon the state’s police power to legislate in the interest of 
public health, morals, safety and convenience, and regulation must 
stop where these stop. The standards set up must clearly limit the 
regulating body to these ends. 

Where the use of private property involves the privilege of 
using public property, as railroads crossing public highways, the 
standards have been vague enough. The uniform rule is “public 
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safety.” Grade separations must be made if “public safety” re- 
quires.1°? 

The sorts of standards which have been upheld, although 
private property is involved, are illustrated by the following cases. 
A statute requiring licenses for clothes cleaning establishments pro- 
vided that licenses were to be refused if upon investigation it ap- 
peared that “the establishment, plans, specifications, premises, or 
character or ability of such applicant are not in compliance with 
the law” or “in any manner jeopardizes the public welfare” or if 
in the opinion of administrative authority the proposed establish- 
ment would be “a menace to the public welfare and safety.” 

In Wisconsin, the “good order of the city” was considered 
sufficiently definite to govern the licensing of junk shops. In 
Illinois, a laundry licensing ordinance was upheld which fixed the 
standard as “dangerous or detrimental to the health of the city or 
the health of the persons employed therein.” The standard was 
sufficiently definite when read in the light of the entire ordinance.’ 

On the other hand, statutes setting standards which appear 
to be definite as compared to most of those which have gone before 
have been considered too vague when private property was in- 
volved. The concept of what is a nuisance has been pretty well 


established by the courts over many centuries, yet a statute giving 
a health commission power to declare what is or is not a nuisance 
was held void.*°% In Illinois, an ordinance requiring a permit to 
change an apartment house into a “rooming house” was declared 
too indefinite,*°’ and a statute which provided: 


“Wherever any of said officers shall find any building or other structure 
which, for want of proper repair, or by reason of age and dilapidated con- 
dition, or for any cause, is especially liable to fire, and which is so situated 
as to endanger other buildings or property therein . . . they shall order 
the same to be removed or remedied,” 


was held to be vague and indefinite. 

In licensing and regulating airports, it appears that no definite 
and clearly understandable rule may be gleaned from the cases to 
guide the legislatures to establishing standards. Regulation of 
property, public or private, is involved and that is sacred to the 
courts. 





102. Milwaukee v. R. R. Comm., 162 Wis. 127, 155 N. W. 948 (1916); 
Alton &€ So. R. R. v. Vandalia R. R. 268 Ill. 68, 108 N. E. 800 (1915) ; Chicago, 
M. € St. P. Ry. Co. v. County of Lake, 287 Ill. 337, 122 N. BE. 526 (1919). 

103. Carter v. Stevens, — Cal. —, 295 Pac. 28 (1930). 

Milwaukee v. a ig 155 Wis. 391, 145 N. W. 42 (1914). 

Moy v. Chicago, 309 Ill. 242, 140 N. E. 845 (1923). 

Globe School Dist. v. Bd. of Health, 20 Ariz. 208, 179 Pac. 55 (1919). 
Chicago v. Matthies, 320 Ill. 352, = N. E. 248 (1926) 

People v. Sholem, 294 Ill. 204, 128 N. E. 877 (1920). 





STANDARDS IN LEGISLATION 


V. AIRCRAFT AND NAVIGATION FACILITIES 


Regulations governing aircraft and facilities may be of two 
sorts. They may be adopted in the interest of health or in the 
interest of safety. In adopting standards for public health regu- 
lations, the legislatures have substantially abdicated in favor of 
the doctors. Food and drug acts have stopped with directing the 
health authorities to fix “minimum standards of foods and drugs” 
and these have been sustained.’ Likewise, the Secretary of the 
Treasury has been authorized to fix “uniform standards of purity, 
quality, and fitness for consumption of all kinds of teas.” ° In 
Washington, a statute giving its board of health power to define 
contagious diseases was upheld,’ and one giving its commission 
of agriculture power to specify which diseases and pests of trees 
are “injurious” was approved." A Texas statute which author- 
ized its Live Stock Commission to “establish such quarantine lines 
and sanitary rules as it may deem necessary” was upheld." In 
Michigan a statute authorizing the detention of persons and prop- 
erty “exposed to disease” or “likely to carry infection” was con- 
sidered to be sufficiently definite." 

With these cases should be compared a California statute 
which was held invalid. It provided: 

“If, in any factory . . . any . . . work is carried on by which 
dust, filaments, or injurious gases are generated or produced that are liable 
to be inhaled by the persons employed therein, and it appears to the Com- 
missioner of the Bureau of Labor Statistics that such inhalations could, 
to a great extent, be prevented by the use of some mechanical contrivance, 
he shall direct that such contrivance shall be provided.”115 


Turning from health to contrivances for safety, the same 
diversity appears. In Ohio, an ordinance provided for the licens- 
ing of laundries. Licenses were to be granted if ventilation were 
“adequate” and if location, construction, ventilation and sanitary 
drainage were “sufficient to properly protect the public health.” 
This statute was upheld with the declaration that it was impossible 
to fix a more definite standard.1*® In Massachusetts a statute was 
upheld which directed its Board of Labor and Industries “to in- 
vestigate employments and places of employments to determine 
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what suitable safety devices and other reasonable means and re- 
quirements for the prevention of accidents should be adopted, and 
to make reasonable rules, regulations and orders the prevention of 
accidents.”"!7_ Public utility appliances are uniformly left to the 
railroad commission with only general standards. For instance, an 
Indiana statute authorized its commission to determine “what would 
be the most practicable and efficient headlight for all purposes” and 
required railroads to adopt this light. The statute was held to fix 
a sufficiently definite standard.14* The United States Supreme 
Court, of course, upheld a North Carolina statute which provided 
that all illuminating oils used for sale shall be subject to inspection 
by the Commissioner of Agriculture who was authorized to make 
rules and adopt standards of “safety, purity or absence from ob- 
jectionable substances and luminosity.” The Commissioner was 
authorized to forbid the sale of oil “either unsafe or of inferior 
illuminating quality.”"° 

With these cases may be compared a statute of Texas which 
regulated fire escapes in painful detail and then was declared in- 
valid because of certain discretion given to the State Fire Marshall. 
The statute required each building to be equipped with an “ade- 
quate fire escape.” The statute defined what is an “adequate fire 
escape” in terms of materials, types, and strengths. The statute 
then continued: 

“It is hereby made the duty of the State Fire Marshall to prepare and 
promulgate minimum specifications for the construction and erection of each 
type of fire escape authorized by this act, which specifications shall be based 
upon a working stress of not less than sixteen thousand pounds to the square 
inch for steel, twelve thousand pounds for wrought iron and seven hundred 
for concrete, provided that interior fire escapes be enclosed with non-com- 
bustible material, and that all door and window openings be properly pro- 
tected with self-closing fireproof shutters, and that all stairway escapes, 
interior and exterior, be continuous and suitably connected with the roof of 
the building.”12° 


Another Texas statute which permitted its highway commission to 
authorize the carrying of heavier loads than provided in the statute 
on roads “of sufficient construction to carry without material in- 
jury” the larger load was held invalid.’** 


Here again some direction may be found for standards in 
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regulation of air navigation facilities. Health measures may be 
adopted with general standards. More care must be taken to fixing 
standards for devices. The standards for airships are probably 
most closely analogous to the cases above discussed regarding 
facilities. The general regulation of this mode of transportation 
presents problems which have few analogies. No other means of 
transportation is thus regulated. 


VI. GENERAL 


Before turning from the problem of standards involved in the 
regulation of aeronautics by administrative authorities to the prob- 
lem of delegation of state legislative authority to the federal gov- 
ernment, a few interesting cases on legislative standards in general 
might be interesting and applicable to various problems that may 
arise in connection with aeronautics. 

A Massachusetts statute provided that the commissioners of 
pilots for the harbor of Boston might recommend to the Gov- 
ernor and council such changes or modifications of the pilotage 
regulations as they deemed proper and such changes when ap- 
proved by the Governor and council should have the force of law. 
This statute was held to be a police regulation and did not con- 
stitute an invalid delegation of legislative authority.’?? 

A Washington statute authorized the Department of Labor 
and Industries ‘‘to declare any occupation or work to be extra 
hazardous.” The court upheld this statute declaring the word 
“extra hazardous” defines itself.1?* 

A Massachusetts statute directed the building of a sewerage 
system to serve a part of the state containing several cities. The 
act provided that certain commissioners should apportion the cost 
of the system among the several cities “in such manner as they 
deemed just and equitable.” The statute was attacked on the 
ground that “no standard or rule is prescribed.” The statute was 
upheld. The courts said “it is difficult to see how anything like 
an exact rule or standard of apportionment can be fixed . . ., 
all that can be done by any tribunal would be to take in to view all 
the various elements and considerations that might appear.’’4 
This case is interesting because it asserts the principle that where 
standards are hard to establish they need not be set up. 

A recent Vermont case is interesting because it involves a 
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subject of regulation very close to aviation. An act providing for 
the regulation of motor carriers in the state by a commission set 
as the standard “the general good of the state.” The Supreme 
Court of Vermont upheld this statute saying “that [standard] is 
the pole star by which the commission is to be guided in the dis- 
charge of the duties imposed upon it . . . None other is re- 
quired.”"*® About this case it may be remarked that if the other 
forty-seven states follow the lead of Vermont, the problem of 
standards in aviation legislation is a simple one. 

A Wisconsin statute directed its Railroad Commission to regu- 
late the height at which water must be maintained in reservoirs 
operated by reservoir companies, The standards set were “in the 
interest of the public rights” and “to promote safety and protect 
life, health and property.” The standards were approved.'** 

It may be said about the aviation legislation above discussed 
that the legislative standards thereby adopted were none too definite. 
The generality of the standards, however, finds support in most of 
the cases presented to the courts. Here and there are found 
cases which should give pause to the abdication of the legislatures 
to the bureaucracy. The only generalization that may be drawn 
from all the cases is that the courts will approve of general stand- 
ards when the administrative authorities for whose guidance the 
standards are set up are likely to act wisely and judiciously. The 
courts will not, however, approve of any scheme of legislation 
which delegates too broad and arbitrary powers to administrative 
authorities who are likely to abuse those powers, especially if the 
rights of private property are involved. It may be said of the 
aviation legislation that the aviation administrators in the various 
states are worthy of respect, and that, in the evolution of a proper 
scheme of regulation for this comparatively new activity, wide 
discretion should be allowed to these authorities. It may be that 
as the problems involved in the regulation of aviation become better 
understood the courts will become more strict in their scrutiny of 
the legislative standards set up. 


VII. ConForMITY 


There remains to be discussed in conclusion the problems pre- 
sented by the almost universal purpose asserted in the aviation 
legislation that state regulation should conform to federal. 
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In this field is found the only case in which the Supreme Court 
has applied the prohibition against the delegation of legislative 
authority to invalidate an act of any legislature, state or federal. 
Congress provided that the federal district courts should have ex- 
clusive jurisdiction of all civil cases within the admiralty and mari- 
time jurisdiction “saving . .. to all claimants the rights and remedies 
under the Workmen’s Compensation law of any state.” By a five 
to four decision in an opinion by Mr. Justice McReynolds the 
Supreme Court declared the “saving clause invalid as a delegation 
of Congress’ legislative authority.”!*7 The decision is incompre- 
hensible and entirely out of line with cases decided by the Supreme 
Court both before and since. It finds some support, however, in 
an early Kentucky case which held that Congress was not to be 
considered to have adopted legislation of that state enacted sub- 
sequent to the act of Congress which provided that prison bounds 
for Federal prisoners should be the same as those for state prison- 
ers in the same institutions.'** 

In a somewhat earlier case the Supreme Court of the United 
States approved a delegation by Congress even to an unofficial 
body. The Interstate Commerce Commission was directed to adopt 
as the standard height of drawbars for freight cars that designated 
by the American Railway Association.'*® 

The states have likewise approved similar legislation. In Cali- 
fornia a statute providing that a board of architects should be 
appointed from the American Institute of Architects was held 
valid.**° Statutes requiring the applicants for registration as phy- 
sicians and surgeons to present diplomas issued by a medical school 
having the requirements by the Association of American Medical 
Colleges have been upheld.*** It was held in Alabama that no 
improper delegation of legislative authority was involved in a statute 
which directed the trustees of the state university to remove its 
medical school from Mobile whenever the Council on Education 
of the American Medical Association informs the trustees that the 
Association proposed to lower the classification of the Medical 
School.?®2. On the other hand, a Kansas statute was held invalid 
which provided “all electrical wiring shall be in accordance with 
the national electrical code,”*** and a California statute was held 
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invalid which provided for the appointment of a brand and live 
stock inspector upon the request of the Cattle and Horse Raisers 
Association.*** 

In the field of prohibition of intoxicating liquors aviation gets 
one of its precedents for a widespread attempt to bring state legis- 
lation and regulation into conformity with federal law. In the 
days before national prohibition the Webb-Kenyon act which pro- 
hibited the importation of intoxicants into dry states was upheld, 
even though the states became dry subsequent to the enactment of 
the Webb-Kenyon Act.® When national prohibition came, the 
courts of the states uniformly held that their legislative authority 
could not be delegated to Congress by acts which attempted to 
adopt future definitions of intoxicating liquors made by the federal 
Congress or the Supreme Court of the United States.1%* It is to be 
noted, however, that the future amendments of the acts of Congress 
were adopted in these cases by the statutes themselves. 

The states also look to the federal government for leadership 
in the adoption of pure food legislation. In Pennsylvania, an act by 
which the legislature attempted to adopt the federal Pure Food and 
Drug Act together with the rules and regulations promulgated 
thereunder was held invalid, both as a delegation of legislative 
authority and also as contrary to a provision of the state consti- 
tution forbidding the incorporation of statutes by reference to title 
only.'*? In California, however, a federal court upheld an act of 
the legislature which adopted the standards of purity for food 
products filed by the Federal Department of Agriculture.1%* 

In a number of states pure food laws which have adopted the 
standards of the United States, Pharmacopoeia, the National For- 
mulary or the American Homeopathic Pharmacopoeia have been in- 
terpreted to refer to editions in existence at the time of the enact- 
ment of the law, and, in spite of the unofficial sources of these 
works, the acts have been upheld.1%® 

The federal bankruptcy act of 1898 recognized the exemption 
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139. Commonwealth v. Sweeny, 61 Pa. Super. 367 (1915): State v. Emory, 
oe cusasy: 364, 45 N. E. 319 (1896); State v. Holland, 117 Me. 277, 104 Atl. 
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laws of the several states then in force and subsequently adopted 
and the act has been upheld.’*° 

There must be discussed finally the only case which has con- 
sidered standards in aviation legislation.4* A nisi prius court 
held that in authorizing the commission to adopt uniform field rules 
for airports, no standard whatever was set up to guide the actions 
of the administrative authority. It seems that this holding shows 
undue blindness on the part of the court. The very term, field rules, 
includes its own standard.44 The court then went on to hold that 
while it was proper for the legislature to adopt “as its own the 
federal public policy” the provision of the state constitution pro- 
viding “no act shall be passed which shall provide that any exist- 
ing law or any part thereof shall be made or deemed a part of the 
act, or which shall enact that any existing law or any part thereof 
shall be applicable except by inserting it in such act” made invalid 
the incorporation of the federal statutes by reference to their name 
only, and that, without this reference, no standard whatever was 
fixed to guide the state Aviation Commission. The least that can 
be said of such a decision is that the court displayed an unusual 
amount of obtuseness. The statute did not purport to adopt the 
federal legislation and regulations as a part of the New Jersey 
act; it simply referred the Aviation Commission to Washington 
for its guiding rule. Such a standard is much more definite than 
usually approved even in New Jersey. 

The Larson case is the only case which has, so far, passed 
upon the aviation statutes which refer their aviation administrators 
to the federal government for their guidance. Aviation is of such 
a nature that uniform regulation is essential. It was indeed a bril- 
liant innovation for the states to adopt simply uniformity as a 
general standard and to direct their administrative authorities to 
keep state regulation of intrastate flying abreast of the compre- 
hensive federal regulation of interstate flying. It is to be hoped 
that when the highest courts of the state come to pass upon the 
question, statesmanship rather than pedantry will motivate the 
decisions. 





140. Hanover Natl. Bank v. Moyses, 186 U. S. 181 (1902). 

141. State v. Larson, 10 N. J. Misc. 284, 160 Atl. 556 (1932). See com- 
ment 3 JounNAL oF ArR Law 456. 

14 See note 123. 





COMPULSORY AIRPLANE INSURANCE* 
GreorceE W. Bait 


I. Tue Nature or Air Risks 


Examples: 


When, in 1919, a blimp fell through he roof of a La Salle 
Street bank it seemed prophetic. Aviation was just beginning to 
feel the stimulus of wartime invention when it was vividly demon- 
strated that there was danger, grave danger, to men and their 
property on the ground. And, although the fact that there have 
been no similar catastrophes of so tragic a consequence has some- 
what restored the placidity of the property owner, yet in the avia- 
tion industry the fear persists that some night a flaming plane may 
burn up a city as completely as did Mrs. O’Leary’s lantern (although 
it is doubtful that a modern city with its steel construction would 
be combustible). If that occurs the airplane operator will be bound 
hand and foot by restrictive legislation and the growth of air 
transportation will be stunted. 

Not that this is the operator’s only perturbation. Today he is 
alarmed also by the magnitude of the verdicts that are being 
awarded to passengers injured in air disasters. A lay jury is 
admittedly an enigmatic body and there is little predicting its de- 
cisions, especially in personal injury actions. Nevertheless, one may 
not recall too phlegmatically verdicts that totalled $89,000 which 
were returned against the Colonial Western Airways when a tri- 
motored plane crashed, killing fourteen people.t Nor is this case 
unique. Two months later a plane owned by the Northwest Air- 
ways fell and injured five passengers. A jury gave one of the 
passengers $35,000 and another $25,000.2 Other claims arising 
from this accident were settled out of court for an estimated 





*An individual study made in conjunction with the Arr Law INSTITUTE. 
The author wishes to express appreciation to Mr. Howard Wikoff, of the 
Chicago Bar, for his valuable suggestions and for the use of the material 
on automobile insurance which Mr. Wikoff had collected for the American 
Bar Association. 

L tMr. Ball is a third year student in Northwestern University School of 
aw. 

1. Hagymasi v. Colonial Western Airways, 1931 U. S. Av. R. 73 (Su- 
preme Ct., Essex County, Apr. 10, 1931). On appeal to the N. J. Supreme 
Ct. there was a remittitur of $15,000 on the $46,000 verdict given for the 
death of William Steever (232 C. C. H. 2089. Decided Oct. 10, 1932). 

2. Foot v. Northwest Airways, 1931 U. S. Av. R. 66 (U. S. D. C., Dist. 
of Minn., 3d Div., Apr., 1930). 


[52] 
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$32,000. In June of 1932 a verdict of $25,000 was found against 
the Curtis-Wright Flying Service for the death of a passenger 
killed by the propellor of the plane from which he had just alighted.‘ 
No transport company is large enough or strongly rooted enough to 
bear these liabilities lightly.® 

Obviously, with the increasing safety of flying, such accidents 
will become relatively less frequent. While in 1927 the passenger 
death rate in scheduled flying was .12 per thousand flights, by 
1931 it had shrunk to .05, and in that time there was an increase 
of from 8,679 to 522,345 passengers carried. But the distressing 
effect of individual accidents both upon the public and upon avia- 
tion must continue. And, although flying will become more ac- 
cepted by the casual passenger, yet the danger to persons and 
property on the ground will increase with the increase in the num- 
ber of airplanes. 


The Causes of Air Risks: 


Since this discussion is concerned mainly with (1) the risk 
to the property owner, and (2) the risk to the air passenger, it 
seems well to examine the causes of accidents from those separate 


points of view. 

(1) As Affecting the Property Owner—It is apparent that 
the danger to the property owner may not be easily computed, since 
every plane that passes over his head is a possible hazard to him. 
For an accurate estimate, all accidents should be investigated, 
whether they involve the huge airliners of the transport companies 





3. “Recent Ruling Affect Passenger Liability Insurance,” 2 Skylines 19, 
22 (May, 1981). 

4. Williamson v. Curtiss-Wright Flying Service, 1932 U. S. Av. R. 133 
Tex. Dist. Ct, 14th Jud. Dist.). 

5. “If an airplane falls—an all too frequent occurrence—and damages 
either a thing or person transported or destroys a thing or person on the 
ground, the responsibility of the proprietor or operator will sometimes be so 
immensé a even the largest enterprise is ruined because of a single acci- 
dent.” Ambrosini, “Caratteristiche fondamentali della responsabilita aero- 
nautica,” 1938 Il Dirritto Aeronautico 296, 306. 


6. 1927—. 3 per thousand flights. 
1928—.3 
1929—. 0 
1930—.06 
1931—.05 
These statistics are based on Department of Commerce figures. The death 
rate for passengers carried for hire in non-scheduled commercial flying has 
been somewhat higher; thus: 
1929 (last six months)—.03 
1930 (entire year) —.30 
1931 (entire year) —.25 
Deaths of passengers in pleasure flying were: 
1929 (last six months)—.35 
1930 (entire year) —.30 
1931(entire year) —.25 
See Accident Statistics—Fourth Report of the Committee on Aviation of 
the Actuarial Society of America, September, 1932 (N. Y.). 
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or the smaller planes of private flyers.” Since 1928 aviation acci- 
dents have been reviewed by the Department of Commerce, whose 
Statistics for miscellaneous flying (all civil aviation except sched- 
uled air transport) reveal that personal fallibility probably accounts 
for one-half or more of all such accidents. This is significant 
then, since there is reason to believe that miscellaneous flying is a 
far greater threat to the man on the ground than scheduled air 
transport.® It supplies, at least, a working hypothesis. 

(2) As Affecting the Air Passenger—The term air passenger 
is here used to refer only to those who make use of scheduled air 
transport. Of four hundred and forty accidents on scheduled air 
lines, which occurred throughout the United States from January, 
1928, to December, 1931, the Department of Commerce has so 
analyzed the causes :?° 


(1) Pilot’s error in judgment! 
(2) Poor technique and disobedience of 
orders 





7. Or army or navy planes, However, this discussion is confined to prob- 
lems of civil aviation, to those liabilities which arise as a result of an acci- 
dent injuring the person or property of a party on the ground, or injuring the 
person of a passenger. It does not consider the liability of an air line to 
its employees, nor liabilities arising from the collision of two airplanes, nor 
any liabilities resulting from the operation of lighter-than-air craft nor the 
liability of a transport company as the carrier of goods or baggage. These 
matters will be reviewed in a later and larger study. 

8. See 2 Air Commerce Bulletin 555, and 3 Air Commerce Bulletin 220 
and 467. It is impossible to give an accurate determination of the risk to 
persons and property on the ground; since so much of what is termed mis- 
cellaneous flying, especially student and experimental flying, is done over an 
airport, so that a reported accident does not necessarily mean that any third 
party was endangered. 

For continental analyses of the risks see Blum, Assurances Aériennes, 
p. 76 (Paris, 1930), and Prochasson, Le Risque de L’Air (Paris, 1931), p. 36. 
For a comparison of the air risks with the other risks, see Prochasson, p. 41 
and note. For an analysis of various airplane risks, see Sweeney, The Na- 
ture and Development of Aviation Insurance (Philadelphia, 1927), pp. 41-53. 

9. Obviously this is true because there are more private and non-sched- 
uled commercial planes than there are scheduled air transports, and these 
planes have a much higher accident rate. 

Yet it should be remembered that although the personal factor may be 
more important in those accidents which affect third parties on the ground, 
that does not necessarily indicate that negligence is present in those cases. 
In determining negligence the courts are accustomed to take into considera- 
tion the training and ability of a pilot. Thus a pilot holding a private license 
would not be subjected to the same standard of care as a pilot holding a trans- 
port license. See Greunke v. North American Airways, 201 Wis. 565, 230 
N. W. 618 (1930), and cases cited. 

1 These statistics were compiled from several tables published by the 
Department of Commerce, 2 Air Commerce Bulletin 286 and 3 Air Commerce 
Bulletin 140, 406. These statistics are for all accidents, minor and important, 
so that they should not be taken too seriously in the present study. Certain 
of the causes listed may be responsible for many minor accidents, rarely for 
major ones. Nor would there likely be any agreement as to what constituted 
negligence between the Department of Commerce and the courts. These 
Statistics were gathered independently of the verdicts in the cases arising 
from the accidents; probably there is considerable discrepancy between the 
results found by courts and juries and those which the Department of Com- 
merce reports. This possible disagreement would, however, merely substan- 
tiate the proposition that the courts are not competent to establish the cause 
of airplane accidents with any degree of accuracy. 

- An honest error in judgment is not negligence at law. This was 
specifically pointed out by Lawrence, Ct. J., in his instructions to the jury in 
Conklin v. Curtiss Flying Service (N. J. S. C., 1930), 1930 U. S. Av. R. 192. 
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Jo 

(3) Pilot’s carelessness 5.86 

(4) Supervisory errors 2.17 

(5) Airport terrain and other causes 1273 
(6) Handling qualities, instruments and 

miscellaneous causes 6.94 

(7) Weather and darkness 27.63 

(8) Power plant and structural failure 25.14 

(9) Undetermined causes 4.19 


% 100.00 


The first five of these causes would probably be considered 
negligence at law. The sixth cause, since it concerns the design 
of the plane, might mean that the manufacturer would be held 
liable? The seventh cause, which is responsible for one-fourth 
of the accidents, by definition, “includes all accidents resulting from 
conditions . . . which could not reasonably have been foreseen 
and avoided.’?* The eighth cause, motor and structural failure, 
responsible for another one-fourth, may or may not result from 
negligence, but negligence in such a case is practically impossible 
of proof or disproof. 


II, Tue Bearinc oF Arr Risks 
By Whom Should These Risks Be Borne?—Diverse Theories: 


(1) By the Landowner—Although the landowner may now 
insure himself against the air risk no one has yet had the temerity 
to suggest that he alone should bear the expense of any damage 
to himself or his property from airplanes. He is subjected to a 
novel risk by aviation which he has done nothing to incur. In 
fact, several writers have suggested that the flight of an airplane 
across his property is a trespass.1* It has however been frequently 
and vigorously asserted that the aviator should be held responsible 
only for that damage which is the result of his negligent act.?® 
Whether or not the tactical advantage of res ipsa loquitur should 





12. On 7". ee, of McPherson v. Buick Motor Co., 217 N. Y. 382, 11 
N. E. 1050 (1916). 


13. 3 Air y Bulletin 404 (1932). 


14. See Zollmann, “Air Space Rights,” 53 Am. Law Rev. 711 (1919); 
“Trespass by Airplane,” 32 Harv. ery Rev. 569 (1919); Mathys, “Trespass 
in the Air,” 2 Wis. Law Rev. 58 (1922). 

15. Cooper, “Aircraft Liability to Persons and Property on the Ground,” 
17 A. B. A. Jour. 435 (1931); Davis, “Liability of Aircraft Carriers, Owners 
and Operators of Aircraft,’”’ 18 Georgetown Law Jour. 241 vs » 
Navigation,” 15 Law Notes 86 (1911); Hotchkiss, Aviation Law, pp. 39-43 
(N. Y.; Baker Voorhis & Co., 1928) ; Shearman and Redfield, Neatigsnce (6th 
ed., 1913), Sec. 653(f) ; Schneider, “Negligence in the Law of Aviation,” 12 
Boston Univ. Law Rev. 17 (19 32); Stites, ‘‘Negligence in the Operation of 
Aircraft,” 18 Ky. Law Jour. 141 (1930). 
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be given the property owner is a question upon which there is 
little agreement.*® 

(2) By the Passenger—The question of whether the pas- 
senger should be compelled to assume the entire risk of flight is 
contingent upon the ability of the operator legally to contract away 
his liability. If the scheduled air transport is considered a private 
carrier then to a certain extent he may do so, but it seems very 
unlikely that it will escape the classification of common carrier.’” 
And a common carrier is held to the highest degree of care for 
the safety of passengers carried. 

(3) By the Plane Operator—In contrast to those jurists who 
would place all the risks of airplane activity upon the non-par- 
ticipant are those who would hold the aviator and transport com- 
pany alone responsible.’* These theorists would have it that he 
who engages in aviation should do so at his peril, that he should 
not subject innocent parties to the hazards of an enterprise upon 
which he voluntarily embarks and from which he alone profits. 
The aviator is better able to predict damage to parties on the 
ground than are those parties, and certainly, they maintain, he 
should provide compensation for injuries to passengers when he 
undertakes to carry those passengers safely. 


The Allocation of the Risks by the Existing Law: 


This whole range of theory is exemplified in present statutes 
and court law, a survey of which may at least reveal the need for 
international uniformity. 


(1) Foreign Jurisprudence— 
(a) As to Third Parties—An examination of European 
legislation and decisions shows a consistent opinion that the air- 
plane owner should be absolutely liable for what damage he causes 





chneider, supra note 15; Knauth, “Limitation of Aircraft Owners’ 
Liability,” 3 Air Law Rev. 134 (1932) ; ‘ and see note 37 
17. Edmunds, “Aircraft Passenger Ticket Contracts,” 1 JouRNAL OF AIR 
Law 321 (1930); Fixvel, “The Law of Aviation” (Albany, 1927), Chap XI, p. 
84; Greer, ‘The Civil Liability of an Aviator as a Carrier of Goods and Pas- 
sengers,” i JOURNAL OF AiR Law 241 (1930); Hotchkiss, supra, note 15, Chap. 
8, p. 51; Rosenbaum, ee of Aircraft as Common Carriers,” 3 JOURNAL 
or Air Law 194 (1932). 
18. Bogert, “Problems in Aviation Law,’ 6 Corn. Law Quart. 271, 302 
(1921); Hazeltine, The Law of the Air (London, 1911), p. 86; Logan, Air- 
lain (St. Louis, 1928); Spaight, Aircraft in Peace and 
the Law (London, 1919), p. 78; Swift, “Present and Proposed Aerial Legis- 
lation,” 18 Case and Comment 134 (1911) ; McCracken, “Air Law,” 57 
Law Rev. 97 (1923); Newman, “Damage Liability in Aircraft Cases,” 29 
Columbia Law Rev. 1039 (1929); Kuhn, “The Beginnings of an Aerial Law,” 
4 Am. Jour. of Int. Law 109; Zollmann; “Liability of Aircraft,” 53 Am. Law 
Rev. 879 (1919). A qualified liability based on the doctrine —— in 
Wilson v. Phoenix Powder Co., 40 W. Va. 413, 21 S. E. 1035 (1895), was 
proposed by Mr. Julian Hearne in “The Liability of an Aviator for Damage 
to Persons and Property on the Ground,” 37 W. Va. Law Quart. 269 (1931). 
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to persons and property on the surface of the ground.’”® Differ-: 
ences exist as to the persons responsible, whether the owner alone, 
the owner and the operator together, or the operator alone (if he 
uses the plane unknown to the owner). The Hungarian law speci- 
fies that force majeure does not exempt the owner or operator 
from liability, while the Italian law states definitely that it does, 
and the English, Danish and French laws, although expressly ad- 
mitting contributory negligence as an exonerating condition, yet 
suggest by their silence that force majeure is not similarly re- 
garded. The German law has established definite maximum limits 
of responsibility, while Spain holds such liability unlimited and Italy 
permits the owner to leave the plane as payment for what damage 
it has caused in those instances where the damage is not the fault 
of the owner. 

(b) As to Passengers—Continental definitions of pas- 
senger liability are, however, less consistent. In France, while 
asserting that the liabilty is contractual, the courts, by permitting 
all but liability for negligence to be bargained away, have in effect 
restricted it to the confines of a tort formula.?® Similarly in 
Poland there can be no contracting away of responsibility for 
negligence; neither can there be recovery for more han 20,000 
slotys.2*_ In England clauses of full exoneration are held valid,” 
as they also are in Austria and Hungary. These latter countries, 
however, require a formal acceptation by the passenger of these 
conditions.** German legislators, by the Act of August 1, 1922, 
created absolute liability, mollified by a statutory limitation of 
damages. Under this provision German air transport companies 
have made good use of non-responsibility clauses.** Italy has bor- 
rowed a device from maritime law and, while declaring clauses re- 
stricting liability to be void, has provided that, unless the fault of 
the operator be demonstrated, he will be responsible only to the 
value of the plane.*® Switzerland, likewise frowning upon attempts 
of the operator to restrict his liability by contract, has approached 
strict liability; yet, by the Swiss law, there is retained in the judge 





19. See Blum, op. cit. note 8, on pp. 320-322; and Prochasson, op. cit. 
note 8, pp. 117-149. 

20. Kaftal, La Reparation des Dommages Causes aux Voyageurs dans les 
Transports Aériens (Paris, 1930), p. 

21. Prochasson, op. cit. note 8, p. t seq. 

22. McCawley v. Furness Ry. Co., 8 Q. B. 57 (1872); and see Nokes and 
Bridges, The Law of Aviation (London, 1930), p. 106. 

23. Prochasson, op. cit. note 8, p. 120 et seq. 

24. Lv. Aero Lloyd A. G. und H., 56 Juristische Wochenschrift 2210 
(translated in 1 JouRNAL oF AIR Law 223); and Z v. S, 1 Zeitschrift fiir das 
Gesamte Luftrecht 196 (translated in 1 JouRNAL oF AIR Law 220). 

. Prochasson, op. cit. note 8, p. 131. This law has not been universally 

. For discussions and criticisms of it see Cortesariez, La Responsabilita nel 
Diritto Aereo (Torino, 1929) p. 65; Ambrosini, “Caratteristiche Fondamentali 
della Responsabilita Aeronautica,” 5 Il Diritto Aeronautico 296 (1928). 
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the power to grant exoneration.*® Russia alone of all the European 
nations has established absolute liability, and that has not been 
done unequivocally. There the clear statement of absolute liability 
in Article 22 of the decree of the Counsel of Commissaires of the 
People (January 17, 1921) was modified by the Civil Code of 
January 1, 1923 (Article 404), to declare force majeure and grave 
contributory negligence factors of exoneration. What is here meant 
by force majeure is not entirely clear,*” but certainly the liability 
seems severe until one remembers that the transport companies 
are all creations of the state. 
(2) American Jurisprudence— 

(a) As to Third Parties—In the United States, Section 
Five of the Uniform Aeronautics Act provided for absolute lia- 
bility upon the owner of aircraft for injuries to persons and prop- 
erty on the land unless the injury was caused in whole or in part 
by the negligence of the person injured. This was approximately 
the law established by the British Air Navigation Act of 1920 and 
recommended in the Code Internationale Navigation Aérienne of 
1919. Section five was adopted by seventeen of the twenty-one 
states which adopted the Uniform Aeronautics Act.?® Arizona, 
however, preferred to place liability upon a negligence basis ;?° 





26. Prochasson, op. cit. note 8, p. 135. 

27. Force majeure in the French law is not synonomous with “Act of 
God,” for it may mean an act of a third party as well. Thus in an English 
case where these words were questioned, Bailache, J., said: “I have had the 
evidence of a Belgian lawyer as to their meaning, and he said the words are 
understood on the Continent to mean ‘causes which you cannot prevent and 
for which you are not responsible:’”  Matsoukis v. Priestman and Co. 

B. 681, 686 (1915). See also Lebeaupin v. Crispin, 2 K. B. 714 (1920), and 
Hackney Borough Council v. Dore, 1 K. B. 431 (1922). For the distinction 
between vis major and “Act of God,” see Nugent v. Smith, 1 C. P. Div. 423, 


429 (1876). 
Discussing the application of the words force majeure to airplane cases, 
Prof. Ripert has said: “The law does not give any definition of the words. 


If one means them in a large sense, the responsibility of the transporter is 
attenuated until in a very great number of cases, it is only necessary to estab- 
lish that the accident resulted from a risk which he could not forsee. If, 
on the other hand, one gives a restrictive sense te the expression, the trans- 
porter will be nearly always responsible, for he will not be able to prove 
the existence of an exonerating fact’: Ripert, ‘“‘La Force Majeure dans les 
Transports Aériens,” 12 Rev. Juridique de la Locomotion Aériene 1 (1928). 
Prof, Ripert suggested that atmospheric conditions and defects in the apparatus 
should not be considered by the French law as cases of force majeure to free 
the transporter from liability to passengers, nor, he insisted, should his re- 
sponsibility towards third persons be at all alleviated by force majeure. <Ap- 
parently there is much to be said for Professor Hirschberg’s identification of 
force majeure with the Anglo-American “proximate cause” Hirschberg, ‘‘The 
Liability of the Aviator to Third Persons,” 2 So. Cal. Law Rev. 409 (1929). 

then, the French idea of force majeure was intended here it will be 
seen that the code did little to modify the previous decree. It is possible, 
however, that in Russia the phrase may be given a more extended significance. 
Im any event the liability is severe and the explanation of this severity is 
that the transport companies are creations of the state. 

28. Idaho in 1931 — the Uniform Act and adopted a provision 
copying the Pennsylvania law. 

29. L. 1929, Ch. 38, Sec. 11. Arizona also by a regulation of its Corpo- 
ration Commission, has provided compulsory insurance for aircraft common 
carriers; Ariz. Corp. Comm., Gen. Order 113L, Nov. 10, 1928. For similar 
action in New Mexico, see New Mexico Aircraft Common Carrier Regulations, 
1930, Mar. 17, 1930, cited in Kremlick, “A Survey of Aviation Insurance Law,” 
2 JoURNAL OF AIR Law 529 (1931). 
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Pennsylvania provided that usual tort law should govern,*° and 
Connecticut passed legislation worded like that of Arizona.** A 
Louisiana law, passed in 1926, provides that “it shall be the duty 
of every person, firm, or corporation engaged in the business of 
operating aeroplanes, whether as owner, lessee or otherwise, for 
the purpose of carrying passengers for hire in this State to pro- 
cure and execute an indemnity bond . . . with a good and 
solvent surety company . . . with the obligation running in 
favor of any person who may be injured in person or property” 
by an aeroplane.*? For the first plane the bond is to be fifteen 
thousand dollars and for each additional plane one thousand dol- 
lars. Similarly, a regulation of the State Corporation Commission 
of Virginia forbids any “operator of commercial aircraft used for 
intrastate flights” to “engage in commercial aviation in Virginia 
without having first obtained liability and property damage insur- 
ance,"** 

(b) As to Passengers—American legislation has not 
shown so much interest in the passenger risk. In most states it 
is tacitly assumed that the ordinary rule of negligence which ap- 
plies to accidents on the ground applies quite as efficaciously in the 
air. The opinion of the early writers** that the airplane was a 
“dangerous instrumentality” under the rule of Rylands v. Fletcher* 
is now given little approbation.*® Courts worry constantly over the 
application of res ipsa loquitur.*7 And, meanwhile, the passenger 
is blithely unaware of his rights; for only Arizona and Connecticut 
have given legislative acknowledgement to this common law lia- 
bility,2®> and only Louisiana and Virginia have expressly altered 
the common law.*® 
Absolute Liability: 

(1) The Necessity for Absolute Liability—The law, con- 


fronted with unusual obstacles, all too often chooses the course 
of least resistance. Stated less figuratively, judges and legislators 





30. L. 1929, Act 317, Sec. 6. 

31. Pub. Acts, ee Chap. 253, Sec. 32. 

32. L. 1926, oe No. 52. 

33. Cited in Fagg, “Survey of State Aeronautical Legislation,” 1 Jour- 
NAL OF AIR Law 475 (193 

34. Hazeltine, op. cit., 4" 85; Spaight, op. cit., 76. 

35. Rylands v. Fletcher, L. R. S$ B.. lL. $86 (i868). 
36. _ op. cit., p. 40; Zollmann, Law of the Air (Milwaukee, 


37. See Allison v. Standard Air Lines (No. 3516, U. S. D. C., S. D. Cal, 
Cent. Div., Sept. 19, 1930); Seaman v. Curtiss Flying Serv., 231 App. Div. 
867, 247 N. Y. Supp. 251 (1930) ; Wilson v. Colonial Air Transport, 180 N. E. 
212 (1932). See also Allen, “pe te by Air and Doctrine of Res Ipsa 
Loquitur,” 16 A. B. A. Jour. 455 (1930 ); and Harper, “Res Ipsa Loquitur in 
Air Law,” 1 Air Law Rev. 478 (1930). 

38. See supra, notes 29 and 31. 

39. See supra, notes 32 and 33. 
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have a penchant for interpreting novel situations in the light of 
old precepts. And so, although the airplane is unique and the legal 
problems which it raises are extraordinary, there has been no calm 
and realistic consideration of a new law. Rather, jurists have been 
content to apply awkward analogies and to decide air problems 
by trial and error. By such means the legal tailors will eventually 
clothe aviation, but these handed-down garments will never fit very 
gracefully or comfortably. 

Fault liability, or, more especially, liability for negligence, is 
founded upon two or three presuppositions. It is necessary to 
assume, for example, that negligence, if it exist, can be proved by 
the injured party. But suppose that a transport plane catches 
fire in the air and crashes dismally into a farm house. The pas- 
sengers and pilot are killed, the plane is destroyed, the farmhouse 
is burned to the ground.*° First, an action is begun by the farmer 
for the loss of his property. With recovery posited upon a neg- 
ligence basis, what are his chances? The pilot is dead, the ma- 
chine is destroyed, and who is to say with any degree of certainty 
just what circumstance or combination of circumstances precipi- 
tated the crash? If any of the passengers survive, their testimony 
is muddled and of little value because they are usually quite ignor- 
ant of the workings of airplanes. Likewise any observer on the 
ground may give only a garbled and half-credible account of the 
behavior of the plane in the air before and during the crash. 
Expert witnesses are called in, so many by each side. Detailed 
hypothetical questions are put to them, constructed from the testi- 
mony of eye-witnesses and of those who examined the wreckage. 
The jury is left to decide the relative plausibilities of the specu- 
lations of the experts. The resultant justice cannot be of a very 
high quality. 

But suppose it is the representative of a deceased passenger 
who brings the action. Is he in any better position than the 
farmer? Certainly the situation is not helped greatly by the ap- 
plication of res ipsa loquitur, since even in such a case the trans- 
port company may bring in experts and technical- arguments to 
befuddle an already hopelessly perplexed jury into believing that 
no element of negligence could have existed. Expensive litigation, 
imperfect conjecture, and little protection to the public will as- 
suredly not be banished by the muttering of a Latin phrase. 





40. Not that such accidents often occur. A plane even with a dead motor 
may usually be piloted to the ground with safety. But it is believed that 
the increase in the number of planes will more than keep pace with the in- 
crease in airplane safety, and that this kind of accident must become more 
common. The law may well be prepared for such occurrences, 
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A writer in a law journal, himself the head of an air transport 
company, details his experiences with two cases in which the fact 
situations were apparently identical. In one case the jury found 
negligence and assessed heavy damages; the other case the judge 
dismissed because obviously no negligence was present. One comes 
of necessity to recognize the fact that the courts as they are now 
constituted are quite unequipped to handle questions which require 
such specialized information as the technical cause of an airplane 
catastrophe. Ex post facto guesses make pleasant enough reading 
in detective stories, but they are very makeshift bases for justice. 
Add the confusing detail of a lay jury and there is no wonder 
that the results are palpably inconsistent.*? 

This is taking for granted that negligence is the cause of most 
airplane disasters. In the early part of this discussion, the Depart- 
ment of Commerce statistics as to the causes of accidents were 
reviewed, and it was shown in what a large percentage of cases the 
Department had found no negligence. Who then is to pay for the 
damage in such cases? Assuming what is obviously impossible, 
that juries could determine negligence quite as accurately as could 
the unprejudiced examination of a body of experts, assuming, in 
other words, that the negligence liability could be almost perfectly 
administered, yet what comfort would it be to a farmer left home- 
less by the fall of an airplane or to a family left without support 
by the same crash, to know that the operator of the plane had not 
been careless? It can certainly not be said of the farmer that he 
has assumed the air risk, for he has done no affirmative act which 
might be so construed, neither does he profit by aviation. Nor 
should it be said of the passenger that he has assumed le risque 
de l’air, as a contemporary French writer‘? has denominated the 
accident causes not ascribable to negligence. The airplane differs 
from every other carrier in the extent to which it is endangered 
by purely external phenomena, by fog** or wind overtaking the 





41. When considerable time elapses between the accident and the trial, 
there is the danger that the jury will view the accident in the light of con- 
temporary standards. Accidents today which seem unavoidable may, because 
of the progress of aviation technique, seem tomorrow to be gross negligence. 
On the difficulties of proof in airplane accidents, see Imbrecq, ‘“‘Garanties 
Necessaires,” 10 Rev. Juridique de la Locomotion Aérienne 275 (1926). 

42. Prochasson, op. cit. note 8. 

438. On importance of fogginess, see Scheduled Aviation Mortality Accord- 
ing to Fogginess of Terrain: 


Number of Foggy Days per Year 
Period—1929-1931 Under 5 5-10 10-20 Over 20 
Passenger Miles (thousands) 42,297 72,635 66,327 49,943 
Fatal Accidents 2 5 6 5 
Fatal Accident Rate per 

100,000 Passengers Miles 4.7 6.9 9.0 10. 


In Aviation Statistics—4th Report of Committee on Aviation of the Ac- 
tuarial Society of America, Sept., 1932 (N. Y.), p. 9. 
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pilot in flight, or by the advent of sudden darkness. To hold that 
the passenger has assumed the risk of such conditions is to make 
an air journey a truly dangerous undertaking. 

The concept of fault liability is not so fundamental to the law 
as has been assumed,** and modern legal philosophy has accepted 
the fact that in the present day it is not always adequate.*® With 
civilization becoming increasingly complex, there must inevitably 
be more accidents of a quite unavoidable nature.*° In these days 
of corporate activity, it should not be heresy to suggest that in 
certain situations parties should be held to pay for damage even 
though they have not themselves caused that damage.*7 A French 
school of philosophy has given this modern idea of liability an 
intelligent doctrinal foundation.*® Nowhere is it more applicable 
than in the case of the airplane.*® 

(2) The Constitutionality of Absolute Liability—The event- 





Wigmore, Select Essays in Anglo-American Legal History (Boston, 
1909), “Vol. . 2 

45. “There is a strong and growing tendency, where there is no blame 
on either side, to ask, in view of the exigencies of social justice who can best 
bear the loss, and hence to shift the loss by creating liability where there is 
no fault”: Pound, “The End of the Law,” 27 Harv. Law Rev. 233 (1914). 

“Strict liability is not out of place as a prevailing judicial policy when 
perceived as an antidote for the new hazards of life in twentieth century 
America. As the problems of public order multiply, would we not establish 
a social policy more conducive to the protection and promotion of the best 
interests of modern society if our rules of liability required every actor who 
causes injury to justify his conduct?” Harris, “Liability Without Fault,” 6 
Tulane Law Rev. 387 (1932). 

“It is to be asked if this principle (liability without fault), new and fair 
for forty centuries, has not served its time, and if today, in a very different 
cultural and economic scene, it would not be the time to abandon it’: Kaftal, 
op. cit. note 20, p. 40 

46. “As civilization advances and society becomes more complex, the points 
of contact between man and man multiply at an exceedingly rapid pace. An almost 
infinite number of novel situations arise in which the activities of a person 
or — = be regulated to insure the proper protection of others”: Harris, 
op. cit., p. 343. 

“Certain classes of undertakings are always attended with an unavoid- 
able damage. Such an unavoidable damage may be minimized by extraordinary 
care, but can never be entirely prevented. A The basis of liability seems 
to be chiefly economic. It is mainly in this class of expectable yet unavoid- 
able, harms that the device of imposing a higher degree of care is inade- 
quate:” Takayanagi, “Liability Without Fault in the Modern Civil. and Com- 
mon Law,” 16 Ill. Law Rev. 163, 173 (1921) 

47. “Fault is always personal—it is that of an engineer, of a motor- 
man, of an inspector—but the money that goes in these cases to make good 
the fault is the money of the stockholders who constitute the company. . 
Under the present rules the conduct of one man or set of men is elaborately 
investigated in order to determine and fix the liability of another man or set 
of men:” Ballantine, “A Compensation Plan for Railway Accident Claims,” 
29 Harv. Law Rev. 705 (1916). 

48. Duguit, Les Transformations Générales du Droit Privé (Paris, 1912). 
For a succinct statement of this theory see an article, “Fault, Risk, and Ap- 
portionment of Loss,” by Prof. Demogue in 13 Ill. Law Rev. 155 (1918). 
While this is strictly no rationalization for absolute liability, yet it does fur- 
nish a basis for the sort of collective responsibility here recommended in 
aviation cases. Thus, since the public demands an enterprise and participates 
in it, it should bear part of the risk. Taking account of insurance the] risk 
may legally be placed on the aviator up to a certain fixed maximum because 
the aviator is better able to insure than the public. This effects a division 
of the risk in accord with the economic actualities of today. 

49. For a discussion of the sociological foundation of an absolute lia- 
bility to persons on the ground, see Hirschberg, i Liability of the Aviator 
to Third Persons,” 2 So. Cal. Law Rev. 405 (1929). 
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ful history of Section Five of the Uniform Aeronautics Act*® 
illustrates that persistent doubt as to constitutionality which has 
opposed all absolute liability legislation that has been enacted in 
this country. The cases most frequently cited to support an asser- 
tion of unconstitutionality are two decisions of Mr. Justice Butler, 
Manley v. Georgia®! and Western & Atlantic Railroad Company 
v. Henderson. In the first of these cases, the Supreme Court 
held invalid a Georgia statute which provided that every insolvency 
of a bank should be presumed fraudulent in the absence of any 
showing to the contrary by the defendant directors. The Court 
was of the opinion that the statute created a presumption which 
was arbitrary and, hence, violative of the Fourteenth Amendment. 
In the second case, another Georgia statute, establishing a pre- 
sumption for the plaintiff in any action for injuries done to per- 
sons or property by a railroad, was also held unconstitutional in 
that such a presumption, having no rational basis, was contrary to 
fact and in conflict with the Fourteenth Amendment. 

But analysis will reveal the fact that cases involving statutory 
presumptions, especially those involving rebuttable presumptions,** 
are not authorities for the illegality of absolute liability. The pre- 
sumption of the Western & Atlantic Railroad Case, for instance, 
was devised to assist the railroad passenger in proving negligence; 
it had the effect of creating an inference which was given the 
“effect of evidence.”** But specifically, it did not abrogate neg- 
ligence; it was merely an attempt to substitute “legislative fiat” 
for “fact.” The purpose of the court in invalidating the statute 
was to keep its theory intact and not to confuse the functions of 
the legislature and the judiciary. 

Another objection made to Section Five was that the imposi- 
tion of a money judgment based upon its violation would be taking 
property without due process of law, inasmuch as it denied to 
the defendant operator such common law defenses as Act of God 
and absence of negligence.*> Mr. Chief Justice Waite in Munn 
v. Illinois®® observed that 





50. The absolute liability provision of Section Five has been finally re- 
tained in the Uniform Aeronautical Code with the re-definition of the word 
“owner.” See Advance Program of the American Bar Association 1931, p. 47, 
and “Report of the Standing Committee on Aeronautical Law of the American 
Bar Association,” 3 JouRNAL oF AIR Law 632, 633, 644 (1932). 

61. 279 U. S. 1; 49 S. Ct. 215 (1929). 

52. 279 U. S. 689; 49 S. Ct. 445 (1929). 

53. A_conclusive presumption is really a rule of substantive law, “the 
effect of which is to render immaterial to the issue the ‘presumed’ fact.” The 
rebuttable presumptions of these two cases are quite different: Brosman, 
“The eed > aaa 5 Tulane Law Rev. 178, 209 (1931). 

q n p. 3 
_ 55. Osterhout, “The Doctrine of Res Ipsa Loquitur as Applied to Avia- 
tion,” 2 Air Law Rev. 9 (19381). 
56. 94 U. S&S. 113, 24 L, Ed. 77. (1876). 
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“A person has no property, no vested interest, in any rule of the com- 
mon law. That is only one of the forms of municipal law, and is no more 
sacred than any other. Rights of property which have been created by the 
common law cannot be taken away without due process; but the law itself, 
as a rule of conduct, may be changed at the will . . . of the legislature, 
unless prevented by Constitutional limitations, Indeed, the great office of 
statutes is to remedy defects in the common law as they are developed, 
and to adapt it to the changes of time and circumstances.”57 


This statement was cited by Mr. Justice Van Devanter in Mondou 
v. N. Y., N. H., and H. Ry. Co.®* in answer to the contention that 
the restriction of contributory negligence and assumption of risk 
and the abrogation of the fellow-servant rule by the Employer’s 
Liability Act were violations of the Fifth Amendment. 

Absolute liability, unambiguously stated, has been upheld on 
numerous occasions by state courts and by the Supreme Court of 
the United States. The historic example is that of the railroad 
fire cases. In St. Louis & S. F. Ry, Co. v. Matthews,®® the Supreme 
Court, after a full discussion of the questions involved, held con- 
stitutional a Missouri statute which imposed absolute liability upon 
railroads for damage to property owners along the right of way 
from fire caused by sparks from locomotives. In Mo. Pac. Ry. Co. 
v. Humes,®° the same court had previously held valid a statute re- 
quiring railroad companies to fence off their lines and making them 
liable for all damage to cattle from failure to comply. Owners 
have been made responsible for damage done by their dogs to 
sheep even when there was no scienter,®' and the absolute liability 
of common carriers for damage to goods has been firmly rooted 
in the law since the early eighteenth century.** The Supreme Court 
in the case of Chicago Rock Island and Pacific Railroad Co. v. 
Zernecke® upheld a statute providing that railroads should be 
strictly accountable for injuries to passengers, for the reason that 
the railroad had accepted the statute as a condition of incorpora- 
tion; and in 1928 the California court held a company engaged 





On p. 134. 
. ges UO, S..15 32 8. Ct. 46902078). 

59. 165 U. S. 1, 17 S. Ct. Rep. 243 (1896). Similar statutes were passed 
in Maine, Connecticut, Arkansas, Colorado, Indiana, Iowa, Missouri, Ohio, Ok- 
lahoma, Rhode Island, South Carolina, and South Dakota. See Isaacs, “Fault 
and Liability,” 31 Harv. Law Rev. 954, 961 (1918). For other railroad fire 
cases, see Freund, The Police Power (Chicago, 1904), p. 653, note 46. 

- 115 U. S. 512 (1885). 

61. Holmes v. Murray, 207 Mo. 413, 105 S. W. 1085 (1907). And see 
a recent California statute (Stats. 1931, Ch. 503, p. 1095) which definitely 
provides for absolute liability on the owner of the dog. This statute is dis- 
cussed in Wood and Palucci, “Some Recent Statutory Changes in California 
Rules of Civil Liability,” 18 A. B. A. Jour. 782 (1932). 

62. See Holmes, Common Law, p. 180 et seq. on Coggs v. Bernard, 2 Lord 
Ray. 909, 918 (1702). See also Goddard, “The Liability of the Common Car- 
rier as Determined by Recent Decisions of the United States Supreme Court,” 
15 Col. Law Rev. 399 (1915). 

63. 183 U. S. 582 (1902). 
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in drilling an oil well fully responsible for damage to adjoining 
property resulting from the “blowing out” of the well, although the 
company was guilty of no negligence.® 

Familiar cases involving an absolute liability are those cases 
in which the employer is now held as an insurer for a limited class 
of injuries caused to others which have resulted from no fault 
of his. That the old rationalization of respondeat superior, based 
upon the carelessness of the employer in selecting his workers, no 
longer has any real existence is revealed in the fact that the care 
exercised never becomes an issue in the case.* 

But by far the most conspicuous examples of absolute liability 
in the modern American law are the various Workmen’s Com- 
pensation Acts®* and the Federal Employer’s Liability Acts.°* The 
objection that such legislation is based upon the employer-employee 
relation has been anticipated by the Supreme Court with the as- 
sertion that it is the effect and not the source of the injury which 
is the “criterion of Congressional power.”® 

These cases evidence only a few of the points at which objective 
liability has encroached upon the negligence doctrine.”° But they 
are at least sufficient to demonstrate that fault liability no longer 
—nor ever really did have—a sacrosanct position in the law. Ab- 
solute liability is not the thesis of impractical theorists; it is not 
even merely a possibility; but it has an important existence in the 
law of today. And it is the idea “which seems to be in accord 
with modern social sentiment.”" 





64. Green v. Gen. Petroleum Corp., 205 Cal. 328, 270 Pac. 952 (1928). 

65. Mr. Arthur Ballantine has pointed out that an employer is now held 
as an insurer for a limited class of injuries caused to others. Without fault 
of his own he is required to pay. “A quasi insurer’s liability, absolute lia- 
bility, or liability without fault it is, and liability of this character may, with- 
out doing violations to. the body of principles of the common law of which 
this principle forms a” part, be extended to cover harm occurring in the 
carrying on of the employer’s enterprise through causes other than the single 
mischance of provable negligence.’ Ballantine, op. cit. note 47, p. 714. 

66. Originally the master had the option of surrendering a delinquent 
slave or of paying damages to appease the vengeance of the injured person. 
With the master ceasing to have a property interest in the slave the doctrine 
took its present form on the basis of social expediency. See Wigmore, ‘‘Re- 
sponsibility for Tortious Acts: Its History,” 7 Harvard Law Review 330-337, 
383, 405 (1894); Laski, ‘‘The Basis of Vicarious Liability,” 26 Yale L. J. 
105 (1916). For the modern extension of vicarious liability to family automo- 
Pog oom we Heyting, “‘Automobiles and Vicarious Liability,” 16 A. B 7 2 

ci 

67. For a case where liability was imposed upon the employer although 
no one was at fault, see N. Y. Central Ry. Co. v. White, 243 U. S. 188, 37 S. 
Ct. 247 (1917); for a case where liability was imposed for the fault of some- 
one other than the employer, see Middleton v. Texas Power & Light Co., 249 
U. S. 152 (1919). 

68. See Mondou v. N. Y., N. H. € H. Ry. Co., 223 U. S. 1, 32 Sup. Ct. 
169 a au 

Ibid., p. 51. 

$0: For other cases of absolute liability, see The Report by the Committee 

ge Study Compensation for Automobile Accidents (Philadelphia, 1932), Chap. 


71. “The principle that inevitable loss should be borne not by the per- 
son on whom it may happen to fall, but by the person who profits by the 
dangerous business to which the loss is incident, embodies a very intelligible 
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III. Tue DetecaTion oF Air RiskKs—COMPULSORY INSURANCE 
Compulsory Insurance as a Substitute for Liability: 


(1) Relation of Insurance to Absolute Liability—The ob- 
jection, often made, that any system of absolute liability must place 
a prohibitive burden upon the party held responsible would have 
much greater force were it not for the existence of insurance. As 
life grows more complex and men become increasingly interde- 
pendent the need for certain enterprises is felt by society. To 
place all the risks of these enterprises upon those who profession- 
ally participate in them is to make the cost to society unduly high 
and to cut down the effective use of the enterprises themselves. 
Insurance offers itself as a practical solution. By requiring all 
who make use of an enterprise to pay a scientifically determined 
amount in sharing a portion of the risks of that enterprise, insur- 
ance so diffuses the expenses of carrying the risks that the burden 
is almost imperceptible upon any one party. 

Thus absolute liability is the answer to the liability problem 
raised by the airplane, and insurance is the answer to the risk- 
bearing problem created by absolute liability. Let us refer to our 
example of the air transport plane which crashed into the farm- 
house. Suppose that at that time legislation was in effect enunci- 
ating absolute liability towards persons on the ground and towards 
passengers. Suppose also that the transport company had been 
required to contract insurance indemnifying it for all liability suf- 
fered by reason of injury either to persons on the ground or to 
passengers. Now our hypothetical farmer, instead of wasting time 
and money in a pathetic effort to prove negligence on the part of 
the transport company, would have but to show the extent of his 
damage and he would be compensated. Similarly, the representa- 
tive of the deceased passenger would be required only to prove 
that death was a result of the accident. In place of expensive, 
slow, and uncertain court litigation there would be a quick and 
efficient recompense. 

The justice of imposing an obligation to insure upon the aviator 
is founded, in the case of the man on the ground, on the circum- 
stance that the aviator voluntarily engages in an activity which is 
dangerous to third parties and from which he alone profits. In 
the case of the passenger it is certainly no hardship for the trans- 
port to carry insurance, since it is the passenger himself who ulti- 





idea of justice, and which seems to be in accord with modern social senti- 
ment.” Freund, Police Power (Chicago, 1904), p. 658. 
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mately pays for it.”? In either instance, the result is that the in- 
jured party is given remuneration for his loss and that the trans- 
port company is freed of obligation; in other words, insurance has 
been substituted for liability. 

(2) Compulsory Insurance as a Guarantee of Financial Cap- 
ability—Compulsory insurance does more than merely make pos- 
sible the maintenance of absolute liability; it guarantees that lia- 
bility. Let us assume that our hypothetical farmer was given a 
judgment against the transport company whose plane destroyed his 
house; yet without a system of compulsory insurance. is there any 
certainty that the judgment would have real value?’* Let us 
assume what is still more probable,* that the plane was not a 
transport plane but the plane of a private, relatively inexperienced 
flyer. The aviator, himself killed in the crash, leaves no estate but 
the blown ashes of his second-hand airplane. At such a time, 
absolute liability must be a phrase of little comfort unless it is 
coupled with obligatory insurance. Likewise, of what value would 
a judgment for the estate of the air passenger be if that judgment 
were uncollectable? Compulsory insurance suggests itself as a 
necessary guarantee of solvency in an industry which is still in 
an adolescent state. 





72. Loss for normal damage caused by operation is clearly to be classed 
as an operating expense. Courts have taken solemn notice of the realities 
of the liability imposed upon carriers. Thus = has been said that there is no 

hardship in such a liability because ‘“‘the price of transportation will include 
a reasonable premium for this kind of liability.” Moses v. Boston & Maine 
R. R., 24 N. H. 71, 85 (1854). “The pay of carriers is graduated upon such 
liability.” Thomas v. Boston & Providence R. R. Corp., 10 Metc. 472, 476 
(Mass., 1845). 

73. “New operating companies are being organized and financed weekly. 
Not all of them have the high standards referred to. Some of them are stock 
selling enterprises. The leaders of some have had no experience and possess 
no accurate knowledge of costs or of the business or technical side of air 
transportation. Many of them are, or in the event of serious accident loss 
would prove to be, potentially or actually insolvent. Many are commencing 
to operate wastefully in competition with established and experienced carriers, 
possibly as a nuisance value maneuver. The industry cannot fairly ask for 
regulation to protect its interests in this regard and at the same time ob- 
ject to regulation to protect the interests of the public. Times and conditions 
= changed.” O’Ryan, Limitation of Aircraft Liability, 3 Air Law Review 

(1932). 

The need for some system of compulsory insurance in airplane cases was 
felt very early. In 1910 the International Congress to settle Rules for Air- 
ship Voyages, meeting in Paris, recommended some form of security. That 
same year, in the United States, Governor Baldwin was suggesting an act 
which would provide for a bond of at least $1000 made payable to the United 
States to be deposited with the Collector of Internal Revenue. This scheme 
was referred to the American Bar Association’s Committee on Jurisprudence 
and Law Reform. See Baldwin, “Liability for Accidents in Aerial Naviga- 
tion,” 9 Mich. Law Rev. 20 (1910) and 36 A. B. A. Rep. 380. In 1911 a 
German, Hans Sperl, suggested that registration be made a_ prerequisite 
of flight and that registration be accompanied by entrance of the applicant 
into an aviators’ organization, dues of which should go into damage and in- 
surance funds to be deposited in an international central office. Proof of 
loss then would alone be necessary in order that a victim of an air accident 
might be indemnified. This loss would be paid by the local society of avia- 
tors who would locate the offending airplane and collect from the local so- 
ciety of which the operator was a member. Sperl, “The Legal Side of Avia- 
tion’ (from the German) 23 Green Bag 398 (1911). For a somewhat later 
plan see Myers, “The Air and the Earth Beneath,” 26 Green Bag 363 (1914). 

74. See supra, note 9. 
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The Nature of Compulsory Insurance: 
(1) The Form of Compulsory Insurance—Necessary Con- 
ditions— 

(a) Limitation of Liability—In the early pages of this 
article, attention was called to the excessive verdicts courts were 
now handing down against air transport companies in passenger 
injury cases. The significance of these verdicts was that they in- 
dicated the unpredictability of juries. Yet, if insurance is to be 
substituted for liability, it is mecessary that there be some pre- 
conceived measure, or, at least, limit, of damages. In order that 
insurance may be placed upon a safe and practical basis, it is sug- 
gested, then, that there be fixed maximum limits of responsibility 
in cases involving injury to third parties and to passengers.”* Thus, 
in the case of injury to third parties the limit might well be placed 
at $100,000 an accident.”* In the case of injury to passengers the 


75. This idea is not new. Consider the Italian rule of the abandon, 
Workmen’s Compensation Statutes in the United States where injuries are 
valued on a fixed scale, and finally the limitations contained in the death by 
wrongful act statutes of some states, That a definite delimiting of possible 
damages is desirable in order that insurance may be contracted at a reason- 
able rate is obvious. One insurance company, interrogated by the author, 
believed that “insurance against unlimited liability would be quite practicable 
with proper cooperation on behalf of all aircraft markets.” Another company 
replied: ‘‘We doubt very much that insurance against all legal liability for 
injuries to passengers and third parties in an unlimited amount is practical, 
or in fact, possible under insurance laws of certain states. In some states, 
in certain lines of casualty insurance, which we think would include aircraft, 
an insurance company may not issue a policy in an amount which exceeds 
10% of its capital and surplus. The question of unlimited insurance in con- 
nection with automobile business has arisen from time to time and, entirely 
a the question of desirability, has not been found practical or 
possible.” 

The desirability for a uniform limitation of liability is also indisputable. 
A writer in an aviation magazine has put the case of a plane flying from 
Boston to Los Angeles which crashes and kills ten passengers. “If the crash 
occurs in Massachusetts or Connecticut the liability would be limited by law 
to $10,000 per passenger or $100,000 for all. In New York there is no limit 
and a $50,000 verdict on the part of a jury for —_, — would not be 
excessive, making a possible total lability, of $500, on one machine. If 
the crash occurred in New Jersey, Pennsylvania or ‘Onto, there is no limit in 
law as to the amount of liability for each death. However, the verdicts pos- 
sibly would be lower than those in and around New York City. If they 
erash in Indiana, Illinois, Missouri, or Kansas, the limit of liability is $10,000 
per person. In Colorado the limit is $5,000 per person or $50,000 for the 
ten. Here we find a possible difference between the crash in Colorado and 
the crash in New York, of $450,000. New Mexico, Arizona and California, 
again, are unlimited. If on the other hand, the plane became lost in fog 
and crashed just beyond the Mexican border, there would be absolutely no 
liability even if the whole ten passengers were killed.”” Moray, “Insurance 
and Aviation,” 14 Aero Dig. 82 (1929). 

The limitations proposed by the CITEJA at its Budapest meeting in Oc- 
tober, 1930, are worthy of note. It was decided that the operator should be 
liable to third persons only to the value of the aircraft at the time it was 
first put in service. An amount equal to one-half of this value should be set 
aside for the payment of damages for injury caused to persons and the other 
half for payment of damages caused to property. In any case, the limit of 
liability should not be less than 2,500,000 francs for each category of dam- 
age, and if the amount set aside for damages to property is not entirely ex- 
hausted the balance should be employed for the payment of damages to per- 
sons. See Ambrosini, ‘‘Liability for Damages Caused by Aircraft on the 
Ground; a Proposed International Code.” 3 Air Law Rev. 1 (1932). 

See also, for the discussion of limitations at the CITEJA meeting, Compte 
Rendu de la Cinquiéme Session, pp. 5-23, and, for the full code proposed, An- 
nexe KE, p. 99. 

. This ts high enough considering the fact that the landowner, if he 
is fearful, may get coverage on his property against the air risk very cheaply. 
Nor would the cost of such insurance be excessive. A prominent aviation 
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limit might be $10,000 a passenger.’” This, it will be noticed is as 
high as the usual maximum in the death by wrongful act statutes, 
and it seems better that the passenger should be assured of pro- 
tection up to $10,000 for injuries received than that he should 
have merely a possibility (usually only theoretical) of recovering 
$50,000. 

(b) The Third party Contract—Compulsory insurance 
against injury to persons or property on the ground should be 
required of all who desire to use the air whether for pleasure or 
for commerce. The difficulty with all existing insurance legisla- 
tion is that it applies merely to carriers for hire; it does not at- 
tempt to reach those independent and irresponsible flyers who 
create the greatest menace. The small plane flown by the inex- 
perienced flyer will do quite as much damage if it falls into a 
crowd of shoppers as the scheduled air liner; and, since it does 
not fly on a charted route where landing fields are plentiful, the 
danger from forced landings is considerably greater. 

Of course, compulsory insurance is not the only method of 
guaranteeing financial responsibility. The Swiss law’® permits this 
guarantee in the form of an insurance policy, a deposit, or the 
posting of a bond, the guarantee to be a condition precedent to 


the issuance of a permit of navigation. This statute has been 
echoed in Germany’? and in Denmark.®® A french writer sug- 
gests as an alternative the creation of an autonomous fund, like 
that which assures the payment of workmen’s pensions, to be main- 
tained by the contributions of the state and of the owners of air- 





insurance broker, writing in a textbook of the aviation industry, has said of 
present day public liability and property damage insurance: ‘The rates on 
this insurance (public liability) are very reasonable due to the fact that 
very few claims are made and that almost every operator realizes this is a 
form of insurance which he must carry for his own protection; for he cannot 
tell when an accident may occur and when he will be faced with a law suit 
involving large sums. . This form of insurance is on a firm founda- 
tion today with rates progressively reducing. . - Rates on Property Dam- 
age (which also covers damage from one airplane colliding with another) are 
also very low at the present time. Claims have not been substantial and 
the insurance companies as a whole have made money not only on this form, 
but on Public Liability as well.” Mr. J. Brooks Parker in Black, Transport 
Aviation (New York, 1929), p. 311. 

It is not possible to quote any present rates on this form of insurance 
because of the extreme flexibility insurance companies have given to their 
aviation rates. There is as yet so little uniformity and so many factors to 
be considered in determining a rate—one underwriter has estimated that there 
are four hundred distinct factors—that rates must be adapted to the indi- 
vidual operator. With absolute liability for the third party risk at present 
in force in sixteen or seventeen states it is almost certain that under a com- 
pulsory system, with a consequent spreading of the risks and with a simplified 
cheaper legal procedure, the rates would be considerably lower. 

77. During three years, 1928, 1929 and 1930, “the average fatality or 
injury case involved an expenditure of about $10, 000 per passenger killed or 
Se ae oy ” “Recent Rulings Affect Passenger Liability Insurance,” 2 Skylines 
19, 23 (1931). 

78. Law of January 27, 1920 (Art. 29). 

79. Law of August 1, 1922 (Art. 29). 

80. May 1, 1923 (Article 39). 
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planes, state assistance to be withdrawn as aviation becomes more 
established. This plan was devised by its author because the 
compulsory insurance idea has not found full favor in France, 
but it is quite unlikely that any scheme so paternalistic could at- 
tain much popularity at the present time in the United States. 

Essentially there would be little difference so far as third 
party responsibility went in an insurance policy or a bond.®? It is 
only important that there be some guarantee of financial ability 
to parties on the ground, and legislation might well permit the post- 
ing of a bond or the deposit of a sum of money as meeting the 
insurance requirement; provided, of course, that the bond or de- 
posit were sufficiently large to fulfill the purpose for which com- 
pulsory insurance was designed. However, insurance would prob- 
ably be the most attractive to the aviator. 

(c) The Passenger Contract—The various proposals for 
passenger insurance have also been not entirely in agreement. 
Generally they may be placed in two categories: (1) those which 
suggest that the transport companies be required to carry liability 
insurance which will indemnify them for any loss they may be 
required to pay for injury to a passenger, (2) those which rec- 
ommend that a policy on the life of the passenger be attached to 
the transport ticket, so that in buying a ticket he automatically 
purchases a policy of insurance payable to him in event he is in- 
jured, or to his estate in case he is killed, as a result of an accident 
occurring on that particular trip. It is this second proposal which 
has been the more favored and for good reason.®* At the present 
time, liability insurance is usually written per passenger seat. Thus, 
when a transport company is enjoying capacity business it reaps 
the full benefit of its insurance, but when business is slack and 





81. Imbrecq, op. cit. note 41, p. 273. 

: 82. This alternative is permitted in the Louisiana law. Note also the com- 
pulsory automobile insurance law of England, discussed in Deak, ‘‘Automobile 

Accidents: A Comparative Study of the Law of Liability in Europe,” 79 

Univ. of Pa. Law Rev. 271 (1931). 

83. Kaftal, ‘‘Le Regime des Assurances dans les Transports Aeriens In- 
ternationaux,” 15 Droit Aerien 589 (1931), and see Loniewski, Assurance et 
Responsabilité en Matiére de Transport (Paris, 1926). 

Mr. W. Jefferson Davis has suggested in this country a similar plan. “If 

it is deemed necessary to hold the carrier liable even for unavoidable acci- 
dents, that its liability should be limited to, say, $5,000 for injury to any one 
person and $100,000 for any one accident, providing further that each pas- 
senger may, at his option, pay an additional sum for further protection. . . . 
This compromise would protect the public exceedingly well and would also 
mig 11 the carrier to operate.’ Davis, Aeronautical Law (Los Angeles, 1930), 
p. ‘ 
In Spain, by the decree of August 11, 1928, a consortium of all Spanish 
insurance companies was created, each of which was required to make a 
deposit of not less than 300,000 pesetas for reserves. Article 10 of the decree 
instituted compulsory insurance for the minimum sum of 30,000 pesetas the 
passenger to be given full opportunity to subscribe for more. See 214 Boletin 
de la Revista General de Legislacion y Jurisprudencia 581 (Madrid, 1928); 
Report of the Huitieme Congrés International de VAviatiow (Paris, 1928) p. 
169; Blum op. cit., p. 339. 
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each plane is only partly filled with passengers it pays for insur- 
ance from which it derives no benefit. 

By means of individual policies of accident insurance the risk 
could be much more accurately determined, for it would be based 
upon the temporal length of the trip.** This feature would prob- 
ably outweigh the objection that such insurance would cost more 
to administer. Furthermore, by such insurance, the injured party 
would have a direct right against the insurance company. Also, 
at the time, of purchasing his ticket, the passenger would have 
his attention called to the limitations of the insurance. Then, if 
he wished, he would have an opportunity to place what value he 
desired upon his life by subscribing to additional, optional insur- 
ance. One European writer has suggested that this would ultimately 
have a beneficial effect upon insurance business, for it would 
habituate the public to insurance ;*° and as this education progressed 
the compulsion to insure might be withdrawn.** But whether one 
takes such a sanguine view of the effect upon the public of such an 
insurance plan, yet there are obvious advantages in so administer- 
ing it. 

(d) Proof of Loss—The Establishment of an Accident 
Commission—The creation of Industrial Boards to hear causes 
arising under the various Workmen’s Compensation Acts has sug- 
gested a similar device for the administration of compulsory in- 
surance. In case of doubt as to the extent of the injuries suffered 
the victim would have to submit himself to the examination of 
the Board and abide by their decisions. Such decisions would be 
made in accord with a fixed schedule of damages. In this way all 
cases involving personal injuries to passengers and to parties on 
the ground could be settled without going into court. It is in- 
evitable that the creation of such a board of experts would not 





84. Such policies would be similar to those which are now offered to 
railroad passengers. If the air trip for which the passenger purchased his 
ticket would be completed within the day the insurance would have a coin- 
cident duration. Basing the cost of the insurance on the actual length of 
the trip, although more precise, would perhaps be impracticable. 

85. Kaftal, op. cit. note 83, at p. 612. 

86. Kaftal, op. cit. note 20, p. 44. M. Kaftal’s plan would have two 
purposes: (1) to guard against the carelessness of the travelers who do not 
bother to contract insurance on short and popular lines where accidents are 
rare; (2) to serve as advertising for air transportation. He would have the 
amount of the insurance vary inversely with the dangers of the trip. The 
explanation of this seemingly paradoxical view lies in the fact that the trav- 
eler is more likely to decline insurance when the flight contemplated is short 
than when it is long and dangerous. For M. Kaftal does not recommend that 
compulsory insurance be permanently established, but that it be maintained 
until such a time as the public becomes educated to insurance. 

Under such a system as he proposes, proof of liability would involve 
only (1) proof of the contract and of the sum of the insurance, and (2) 
proof of catastrophe to the airplane on which the insured was a passenger. 
The passenger would be indemnified to the limit of the policy even though 
he were only slightly hurt. 
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only save court costs but would result in a much finer brand of 
justice. (a 
(e) The Compulsory Nature of Airplane Insurance— 
Gen. John F. O’Ryan, the President of the Colonial Airway Sys- 
tem, has suggested the passage of a federal act, providing that 
every interstate and foreign airplane company which would secure 
from a certified insurance company a policy guaranteeing to the 
next of kin of every passenger killed $5,000 and to each passenger 
injured indemnity not to exceed $4,000 in accordance with a pre- 
pared table of injuries—that every such company would be exempt 
from liability.27 This proposal is significant as an answer to the 
assertion, often heard, that the transport companies fear compulsory 
insurance because it would tend to raise transportation costs. The 
only criticism of the act which he suggests is that it should not be 
merely a device by means of which the transport companies might 
avoid liability if they chose, but that it should be a condition to 
plane registration, or to the grant of some federal certificate of 
convenience and necessity to be developed in the future. Primarily 
the purpose of such a law should be to guarantee to the passenger 
certain indemnity for his injuries and security to his next of kin, 
and this would only be effectively done if it were made mandatory ; 
for it is the small irresponsible transport companies, the “stock 
selling enterprises”*®* of which Gen, O’Ryan has spoken, that are 
the greatest danger to the passengers. They operate perhaps with 
inferior equipment and inferior personnel. They would be the last 
voluntarily to adopt such a scheme as Gen. O’Ryan has suggested, 
yet they are the most likely to be insolvent and unable to pay dam- 
ages assessed against them. It is the irresponsible companies and 
the irresponsible private pilots at whom any insurance plan must 
be directed, and with such the insurance must be obligatory if it 
is to provide security. 

(2) The Constitutionality of Compulsory Insurance—We 
have discussed already the constitutionality of assessing liability 
upon a purely causal basis. The question may now be raised as to 
whether the limitation of damages to a fixed maximum sum could 
be upheld. Constitutional provisions against limiting damages for 
death or injury exist in Arizona,®® Arkansas,°® Kentucky,®? Penn- 
sylvania,®? and Wyoming,®* and against limiting damages for death 





87. O’Ryan, “Limitation of Aircraft Liability,’ 3 Air Law Rev. 27 (1932). 
88. See note 73. 
89. Article II, Sec. 31. 
90. Article B, Sec. 32. 
91. Section 54. 
92. Article III, Sec. 21. 
. Article X, Sec. 4. 
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alone in New York, Ohio,®® Oklahoma,®* and Utah.® In these 
states amendments were required to make possible Workmen’s 
Compensation Acts.°® One comes regretfully to the decision that 
other amendments would be necessary to permit the limitation of 
damages in airplane cases by state legislation. 

But it would be no good objection to the plan that it required 
insurance of airplane liability without placing a similar obligation 
on proprietors of automobiles or railroad companies.*°® Nor would 
it be a violation of the due process clause to require the public 
to accept such a law.?° Nor, finally, would the substitution of a 
commission for a jury be an invalid act.?™ 


Arguments of Policy Against Compulsory Insurance: 


(1) The Compulsory Automobile Insurance Analogy—Com- 
pulsory insurance has been too often dismissed with the observa- 
tion that it was a failure when applied to automobiles. Only one 





94. Article I, Sec, 18. 

95. Article I, Sec. 19a. 

96. Article oars Sec. 7. 

97. Article XVI, Sec. 5. 

98. Arizona, Article “XVII, Sec. 8 (1925); New York, Article I, Sec. 19 
(1913); Ohio, Article II, Sec. 35 (1923) ; +: aeahlieaaaiae Article III, Sec. 21 
(1915) ; and Wyoming, Article X, Sec. 4 (1914). 

In Missouri Pacific Ry. Co. v. Mackey, 127 U. S. 205 (1888), Mr. 
a Field said, in upholding a Kansas statute which held railroad com- 
panies liable for damage to employees done by the negligence of agents of the 
company: “When legislation applies to particular bodies or associations, im- 
posing upon them additional liabilities, it is not open to the objection that 
it denies to them the equal protection of the laws, if all persons brought 
under its influence are treated alike under the same conditions.” 

In 1915 Mr. Justice Hughes, in holding valid a California statute which 
prohibited the employment of women in hotels for more than eight hours a 
day, asserted: “The legislature is not debarred from classifying according 
to general considerations and with regard to prevailing conditions; otherwise, 
there could be no legislative teed to classify. Miller v. Wilson, 236 U. S. 
373, 382, 35 Sup. Ct. 342 (1915). 

In discussing a proposed compulsory insurance law for automobiles the 
Massachusetts court has said: ‘‘We understand the inquiry presented by the 
second question to mean, whether the selection of owners of motor vehicles as 
alone required to provide security for injuries caused by such property violates 
the Constitution. The proposed statute omits from such requirement the 
owners of horse drawn vehicles and of electric railways and steam railroads 
and the operators of motor vehicles who are not also Owners. Reasonable 
classification in the selection of subjects for legislation is always permissible 
to the lawmaking power.” In re Opinion of the Justices, 251 Mass. 569, at 
p. 600, 147 N. E. 681 (1925). 

In Silver v. Silver, 280 U. S. 117, 50 Sup. Ct. 57 (1929), it was held that 
a Connecticut statute which provided that no gratuitous guest in an auto- 
mobile could recover from the owner or operator for injuries caused by neg- 
ligent operation was not violative of equal protection, although it made a 
distinction between automobile passengers and those in other kinds of vehicles. 

100. “So long as a substantial and efficient remedy remains or is provided 
due process is not denied by a legislative change.’’ Crane v. Hahlo, 258 U. S. 
142, 147, 42 Sup. Ct. 214 (1922). See also Middletown v. Texas Power € 
Light Co., 249 U. S. 152, 39 Sup. Ct. 227 (1919), where it was held that an 
employee "be deprived of his common law action and remitted to his claim 
under the compensation plan. 

101. It was generally found in the case of the Workmen’s Compensation 
Acts that where the act was elective as to the employee as well as the em- 
ployer there was no difficulty: Foster v. Morse, 182 Mass. 354 (1882). Sus- 
taining compulsory acts under police power courts held that the right to 
establish the plan necessarily carried with it the right to require the em- 
ployees to accept it. State v. Clausen, 65 Wash. 156, 117 Pac. 1101 (1911); 
State v. Mountain Timber Co., 75 Wash. 581, 135 Pac. 645 (1913). 
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state has experimented with true compulsory insurance’” and the 
evidence is not conclusive that the experiment has failed.1°% But 
the experience of Massachusetts is here quite beside the point for 
the criticisms which have been leveled at that legislation clearly 
do not apply to the proposed plan for compulsory airplane insur- 
ance, 

The main objections made to the Massachusetts plan are three: 
(1) that it has encouraged recklessness; (2) that it has denied to 
the insurance companies the prerogative of choosing their risks; 
(3) that it has resulted in a rise rather than in a decrease in rates. 

Concerning the first charge it is quite enough to say that the 
knowledge that he has insurance will hardly inspire an aviator to 
be indifferent to innocent parties on the ground or to passengers. 
Even the most irresponsible airman is unlikely to risk his own life 
merely because he feels himself exempt from financial responsibility, 
Furthermore, negligence, although it lose its civil significance, will 
yet remain a penal offense. With increased efficiency in the admin- 
istration of state and federal regulations this will become a serious 
deterrent to recklessness. 

Neither will the transport companies relax in their insistence 
upon care. The cost of insurance will be computed partly upon 
the past character of the company for care. A large number of 
accidents will result in a costly insurance, the effect being either 
to check the negligence of the transport companies or to drive them 
out of competition. And it is obvious that no transport company 





102. Liability insurance is required for every motor vehicle driven on 
English highways (20021 Geo. V, Ch. 43). It is required also in Finland 
(Suomen Asetus Kokoelma 1925, 557, No. 148), in Norway (Stat. of Feb. 20 
1926; Lovom Motor-Voguer), in "Denmark (Stat. of Mar. 20, 1918, as amended 
June 30, 1921), and in several of the cantons of Switzerland. See Blum, op. 
cit. note 8, p. 337, and Report of the Committee to Study Compensation for 
Automobile Accidents, p. 212. In 1928 the Interstate Commerce Commission 
reported that forty states then required motor vehicles which are common 
earriers of passengers to insure: Report No. 18,300 of Apr. 10, 1928. And 
see Packard v. Banton, 264 U. S. 140, 44 Sup. Ct. 257 (1923) for the opinion 
sustaining the New York Statute. 

103. The arguments against the Massachusetts plan may all be found in 
the following list of books and pamphlets: Towle, Compulsory Automobile 
Liability Insurance (Philadelphia, 1929), p. 4; Foster, Some Problems Aris- 
ing out of Automobile Safety Responsibility Laws (Toronto, 1930), p. 6; 
Interim Report on Compulsory Insurance and Safety Responsibility Laws by 
Royal Commission on Automobile Insurance Premium Rates (Toronto, 1930), 
p. 14; Stone, Massachusetts: Unfair Motor Law (pamphlet reprint from 
Aug. 1929 issue of Federation News); Compulsory Automobile Insurance 
(published by Chamber of Commerce, Washington, 1926); Compulsory <Auto- 
mobile Insurance (pamphlet issued by Association of Casualty and Surety Ex- 
ecutives) ; Lott, “Financial Responsibility of Automobile Drivers,’ 14 Proceed- 
ings of Casualty Actuarial Society (May 25, 1928); Report of Committee of 
Nine on Financial Responsibility for Automobile Accidents (F. Robertson 
Jones, N. Y. City, 1926). 

In reply to the assertion that compulsory insurance in Massachusetts has 
encouraged recklessness, note the following langauge from the Report of the 
Committee to Study Compensation for Automobile Accidents: “The Committee 
after a careful study of the available figures from Massachusetts and from 
other states, can find no satisfactory evidence that compulsory liability insur- 
ance has affected highway safety in either direction” (p. 211). 
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will encourage conduct that must result in the destruction of its 
own equipment. Nor will any transport company wish to incur 
a bad reputation for safety, since with the wide newspaper publicity 
given to air crashes, it is incumbent upon transport companies to 
be as cautious as possible. 

Finally, it must be remembered that aviators have to have li- 
censes, and that air lines have to conform to certain standards of 
equipment and safety in order to obtain certificates of convenience 
and necessity. The air transport company and the private plane 
owner are in a very different position from the proprietor of a 
private automobile, who may drive any kind of car so long as it 
runs and who is generally held to no standard of ability.’ 

Despite the fact that experience with insurance has produced 
no increase in carelessness on the part of the insured’® the pro- 
ponents of compulsory airplane insurance schemes have shown 
considerable ingenuity in devising deterrents to negligence. One 
writer has proposed that the airplane operator pay part of the 
cost of every accident. For that part the insurance company 
would have a secondary liability, so that the injured party would be 
protected no matter what the condition of the transport company.’ 
This is approximately the plan in force in the Canton of Vaud in 
Switzerland in administering automobile insurance.’°? Another has 
proposed that when the injury has occurred through some negli- 
gence on the part of the transport company the passenger may 
sue that company to recover for his injury above the amount of 
the insurance policy. The difficulty with this system is, of course, 
that it does not dispense with a court investigation of the accident, 
and the impracticability of shifting evidence of negligence from 
the ashes of a wrecked plane remains. 

As for compulsory insurance robbing the insurance companies 
of their right to choose their risks, that is a criticism only of the 
plan as developed in Massachusetts.’°® There a state board decides 
whether the company is obliged to accept a certain risk, and the 
decrees of that board are enforced under penalty of excluding the 





104. Except, of course, in those states which require driver’s licenses. 
Even so the ability required to obtain an automobile driver’s license may not 
be compared with the ability which must be manifested by the aviator before 
he is permitted to fly away from the airport. 

105. In Mondou v. N. Y., N. H. and H. Ry Co., 223 U. S. 1, 51, 32 Sup. Ct. 
169 (1912), there is judicial recognition of the fact that absolute liability of 
employers to employees tends to cut down accidents. 

106. Loniewski, op. cit. note 83, pp. 100, 101. 

107. Towle, op cit. note 103, p. 8. 

108. Prochasson, op. cit. note 8. 

109. This is apparently the greatest fear of the insurance companies. In 
correspondence with the author they have expressed an adamantine insistence 
that the privilege of selection should never be waived. 
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company from the state.” But manifestly it is possible to estab- 
lish a system which permits to insurance companies an alternative 
higher rate for proven bad risks, a system wherein history may 
be a decisive factor in determining the amount of the premium. 
And Federal licenses both for aircraft and aviators—enforced 
with state assistance’!\—promise a degree of uniformity in physical 
equipment and skill of manipulation. The companies insuring air- 
plane risks will never be required to accept patronage indiscrim- 
inately as the automobile insurance companies have been in Mas- 
sachusetts, where anyone who passes a perfunctory test may drive 
a car. 

In Massachusetts admittedly there has been an increase in in- 
surance rates since the inauguration of compulsory insurance. The 
reasons assigned for this increase are: first, that the loss cost per 
car is higher since the insurance companies are not permitted to 
reject poor drivers; and, second, that the known existence of in- 
surance has suggested innumerable unreasonable and false claims. 
The first of these conditions is the necessary consequence of a sys- 
tem which does not admit the record of the insured as a factor in 
determining the premium rate. With an increased rate provided 
for all aviators who had had previous accidents the loss cost would 
be better apportioned, so that no general increase in rate would re- 
sult over the rate for optional insurance. Nor could false and un- 
reasonable claims be made so easily by third parties and passengers 
as they could by victims of automobile accidents. In the case of 
injury to property (not provided for under the Massachusetts 
statute) that damage would remain accessible to the scrutiny of 
the underwriters; for the property on the ground which a falling 
airplane is most likely to destroy is usually, unlike automobiles, of 
an immobile nature. Furthermore, the very fact that airplane 
accidents generally have serious consequences makes false personal 
injury claims less possible. Parties are more often killed than 
injured in airplane crashes, and such accidents are, as yet, of such 
infrequent occurrence as to permit immediate examination by the 
insurance companies, and proof before a commission of experts is 
something quite different from proof before a credulous emotional 
jury. 

110. The Committee to Study Compensation reports that: “In the first 
four years under the law, of approximately 1,100 complaints filed, less than 
300 were decided against companies after hearing or on default. During this 
period more than 800,000 motor vehicles were registered annually.” But the 
Committee is quick in suggesting that probably the companies accepted risks 
in the first place which they would have rejected had there been no Board of 
Appeal. Report of Committee, p. 210. 


' 111. Twenty-four states now require Federal licenses for all aireraft and 
airmen. 
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Different from the Massachusetts law are the so-called finan- 
cial responsibility plans.14?_ Perhaps the most successful of these, 
the Stone Plan, in force in New Hampshire since 1927, provides 
that, if an automobile owner is sued, the court will immediately 
inquire into his financial abilty, and, if he gives no security for the 
payment of the damage, his license is forthwith suspended, to be 
revoked if the final judgment goes against him, unless and until 
he satisfies that judgment. Somewhat similar in spirit, the Con- 
necticut law, which was adopted in 1926, provides that, when any 
automobile driver is involved in any accident causing death or 
injury or property damage exceeding fifty dollars, he may be re- 
quired by the Commissioner of Motor Vehicles to prove his ability 
to pay damages in any future accident either by insurance or by a 
surety bond or by a deposit with the State Treasurer of securities 
or cash in an amount satisfactory to the Commissioner. After 
that person has maintained a clean record for three years he may 
be reinstated. 

One sees easily that the purpose of such legislation as this 
differs materially from that of any of the contemplated airplane 
insurance schemes. The intent of the financial security laws is 
to rule-off the road the irresponsible driver who has already caused 
a wreck and to encourage voluntary subscribing for insurance. 
Such a plan applied to aviation would effectively lock the stable 
only after the horse had been stolen. Airplane accidents result 
often in the death of the operator, and, if the man on the ground 
and the passenger are to be safeguarded, they must be assured 
remuneration for the first disaster. The airplane should not, like 
the dog, be permitted one bite. 

(2) Other Arguments of Policy'*—In Europe, where dis- 





112. Also there is the compensation plan in its several manifestations, 
the Marx plan, the Cuvillier Bill, and the Jones Bill. Perhaps the most com- 
prehensive study of the compensation idea is contained in The Report by the 
Committee to Study Compensation for Automobile Accidents (Philadelphia, 
1932). Considerable material from that source has been used in the present 
article. See also, for detailed criticism of the Marx Plan: Sherman, A Criti- 
cism of Proposals for Compulsory Motor Vehicle Compensation Insurance (N. 
Y., 1929); Sherman, Compensation for Automobile Accidents (N. Y., 1928); 
and Ives, Compulsory Liability Insurance with Particular Reference to Auto- 
mobile Insurance (Chicago, 1924). 

118. Examples of the frivolous arguments that have been made against 
compulsory passenger insurance are these: (1) that insurance companies are 
not always solvent (Dor, “Le Probléme de l’Assurance en Matiére de Navi- 
gation Aérienne,” 11 Rev. Jur. Inter. de la Nav. Aérienne 5 (1927)); (2) that 
any compulsion must result in a loss of liberty for the insurance companies 
(Le Gall, “Quelques Expériences Recentes en Matiére d’Assurance Obligatoire,” 
13 Droit Aerien 3, 5; Blum, op. cit. note 8, p. 337); (3) that for the rich 
obligatory insurance would be inadequate and that for the poor it would be 
too expensive (Roubier, “Les Assurances Aériennes,’’ 9 Rev. Jur. de la L. A. 
322 (1925)); (4) that many passengers who are already insured would want 
no new insurance (C. J. I. A., Seventh Congress, p. 157); (5) that by making 
insurance compulsory you admit the risks (Jbid., p. 227); (6) and, finally, 
that the customers of aviation are superstitious and would think that an 
accident would inevitably follow if they insured (Ibid., p. 140). 
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tances are short and international rivalries intense, the fear has 
been often expressed that it would be unwise for any one country 
to compel a guarantee of responsibility from its airmen, without 
an assurance of similar action on the part of neighboring coun- 
tries..4 This international objection has been one of the loudest 
arguments against compulsory insurance. In the United States 
parallel conditions demand uniform state laws™® or federal leg- 
islation requiring insurance.1® The widespread adoption of the 
old Uniform Aeronautics Act indicates the practicability of con- 
sistent state action..17 And the development of state registration 
and licensing is a contribution to the easy enforcement of insurance 
laws. 

Whenever mention of compulsory airplane insurance is made 
to the insurance companies, their stock reply is that any legisla- 
tion now would be premature. They have as yet had too little 
experience in underwriting the airplane risks. That this argu- 
ment is not the unique discovery of the American companies is 
indicated by these observations of M. Kaftal: 


“While the learned assembly of jurists discoursed on the impossibility 
or prematurity . . . of these forms of insurance in their application to 
aviation, the big air navigation companies, wishing to free themselves from 
their uncertain liability, without discouraging travelers in depriving them 
of the possibility of obtaining compensation for their injuries, applied 
compulsory insurance to their passengers, both automatically and without 
adding to the price of tickets. By the simple act of buying a ticket the 
passenger found himself insured for the sum of 150,000 francs in France 
and for 25,000 Reichmarks in Germany. These insurances have functioned 
for several years on all lines in Germany, in Austria (Oesterreichische 
Luftverkehrs—A. G.) in Switzerland (Societe ’Ad Astra’) and in France 
(C. I. D. N. A.) and what should be remembered is that, despite the fear 
expressed by many jurists, one must believe that the premiums have not 
been very important, since the air navigation companies have been able 
to insure the passengers without making them pay either directly or in- 
directly, that is, without raising the price of the tickets,’’118 


In the United States also, in spite of their protests, three large 
insurance pools and an old independent company are soliciting air- 





114. Blum, op. cit. note 8, p. 340. And see Ambrosini, “Liabilty for 
Damages Caused by Aircraft on ‘the Ground: A Proposed International Code,” 
3 Air Law Review 1 (1932). 

115. As to the rights of a state to require insurance for interstate car- 
riers, see George, Motor Carrier Regulation in the United States (Sparten- 
burg, 1929) pp. 226-228. 

116. On the question of federal power over intrastate aviation under the 
Pan American Convention see ‘Report of the Standing Committee on Aero- 

nautical Law of the American Bar Association, October, 1932,” 3 JouRNAL OF 
AIR el 632, 637 (1932). 
The need for such uniformity is obvious; see note 75. 

iis, Kaftal, op. cit. note 20, p. 42. See various continental authors for 
expressions of this same objection: Dor, op. cit. note 113, p. 3; Blum, op. 
cit. note 8, p. 338. 
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plane risks. Every well-organized airline today carries coverage 
on all of its liabilities,“° and the private flyer may secure insurance 
on the third party risk at reasonable cost. Insurers give varying 
estimates as to the number of years necessary before rates may 
be placed on a strictly actuarial basis,!°° but they admit that De- 
partment of Commerce statistics are a considerable aid. Liability 
insurance is now written “against loss by reason of the liability 
imposed by law.” Although the re-definition of “the liability im- 
posed by law” to mean all loss would, of course, increase the cost 
of the insurance, yet, at the same time it would enable the insurer 
to establish his premium rates more nearly on a claims costs basis. 
For, at the present time, the point of greatest uncertainty is not 
the occurrence of the accident itself but the action of the jury. 
To the transport companies it should be said that there is a 
considerable advertising value in insurance, that compulsory insur- 
ance would be an incentive for the calm acceptance of aviation by 
the public. The truth of this assertion is implicit in the experi- 
ence of a German company. When the Lufthansa first voluntarily 
contracted policies of insurance on passengers the gesture was 
resented by other air lines who saw in it only a motive of com- 
petition. Subsequent events revealed that this policy increased busi- 
ness.121_ The other companies were quick to imitate the Lufthansa. 
The establishment of insurance rates is admittedly difficult.??? 





119. In reply to a question as to the usual amount of liability insurance 
earried by transport companies per passenger seat one insurer stated, “Or- 
dinarily $10,000 but as high as $50,000; another $25,000; a third “$40, 000, as 
there have been settlements made in excess of $30,000 ;” ‘and a fourth $50, 000. 
A textbook, analyzing the disbursements of transport companies in 1924, as- 
serted that insurance formed 30% of the cost of operation. Boasety. Intro- 
duction to the Economics of Air Transportation (New York, 1924) 64. 
Insurance coverage on a plane owned by an insurance company i 
twenty per cent of the operating cost. Brednouw, “An Analysis of Operation 
Costs,” 3 Southern Aviation 13 (July, 1932). See also Dwerlkotte, “Tracking 
Down Maintenance Expenses,” 31 Aviation 257 (June, 1932). 

For a discussion of the insurance now available see Crowdus, “Aviation 
Insurance,” 2 JOURNAL OF AIR Law 184, and Sweeney, “Tendencies in the 
Insurance of Aviation Hazards,” 161 The ‘Annals of the American Academy of 
Political and Social Science 111 (1932). 


120. One insurer suggested that it would require four years more. Others 
were disinclined to prognosticate because of the rapidity with which technique 
and equipment develop; although one suggested that “in order to develop a 
proper experience for rate making purposes in automobile insurance it was 
necessary to have figures showing the operation of 50,000 cars over a period 
of three years in one particular locality.’’ Recently an association of the 
principal insurance writers was organized and it is to be hoped that this 
cooperative gesture will speed results. 

121. Déring, Die Luftversicherung Entwicklung, Recht a —— (Ber- 
lin, 1928) p. 128. It is important to notice that the C. I. N. in France 
and the Lufthansa in Germany have found that BR .. for 7 sum of 
150,000 frances costs but nine per cent of the ticket price. Kaftal, “Le Régime 
des Assurances dans les TrAnsports Aériens Internationaux,” 15 Droit Aérien 
589, 612 (1931). 

122. “A well-known underwriter recently stated, as his opinion, that there 
were over four hundred different factors to take into consideration in the 
handling of aircraft risks. When we couple this with the understanding that 
Statistics, up to the present, have not been gathered in a standardized manner, 
except by the insurance carriers themselves, it is easier to understand the 
difficulties faced in securing commensurated premiums properly to take care 
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But it does not necessarily follow that such rates must be prohibi- 
tive. The air line today which carries liability insurance offers 
to its patrons a very tenuous protection, a protection contingent 
upon the dexterity of a judge at pouring new wine into old bottles 
and upon the collective whim of a bewildered jury. With personal 
policies made integral with the transport ticket the passenger would 
have an absolutely certain quantum of protection and he might 
buy frankly as much more protection as he liked. And with ob- 
ligatory third party insurance, aviation would be made safe for the 
public. 

The airplane is distinct from other mediums of transportation 
and it is on the recognition of this fact that the intelligent growth 
of air law depends. Rules designed for the railroads and for au- 
tomobiles should not be blindly applied to airplanes. Air trans- 
portation requires not only a new technique of operation but a new 
regulatory technique, a new law’*® And a new law may never be 
created out of shopworn analogies and faded precedents, but only 
out of imagination. 


IV. RECOMMENDATIONS. 


(1) As to the risk to persons and property on the ground, It 


Is Recommended : 

(a) That aviators be held absolutely liable for damage 
to persons and property on the ground; 

(b) That this liability be limited to certain fixed 
amounts ; 

(c) That all aviators be required to guarantee by a 
bond, a deposit of money, or an insurance 
policy, financial responsibility to the limits set 
by (b). 

(2) As to the passenger risk, It Is Recommended: 

(a) That transport companies be permitted to con- 
tract away all liability to passengers up to cer- 
tain limits established by legislation ;1** 





of the hazards.” Doyle, “Underwriting Aviation Insurance,” 15 Aero Digest 
87 (September, 1929). 

12 If compulsory insurance has not been practiced before it is because 
the principle of obligation constituted a new stage “of judicial technique which 
the state of civilization has not yet been able to attain. The growing com- 
plexity of society, the intricacy of the most diverse risks, the greatest need 
for security will conduce without doubt to the practice of compulsory insur- 
ance.” Le Gall, “Quelques Expériences Recentes en Matiére d’Assurance 
Obligatoire,” 13 Droit Aérien 2 (1929). 

124. On the advisability of following the plan of limitation of liability 
suggested by the Warsaw Convention see Knauth, “Limitation of Aircraft 
Owner’s Liability,” 3 Air Law Review 135 (1932). For a copy of the Con- 
vention itself see McNair, The Law of the Air (London, 1932) Appendix D, 


p. 201 
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(b) That all transport companies be required to in- 
clude in the transport ticket a policy of insur- 
ance payable upon the injury or death of the 
passenger ; 

(c) That additional insurance be made available to 
the passenger at his option at a reasonable 
charge ; 

(d) That insurance companies be permitted to con- 
sider the history of the applicant transport 
company in determining the cost of the insur- 
ance, 


(3) General. It Is Recommended: 
(a) That all aviation insurance claims be provable in 
cases of disputes before a commission estab- 
lished for that purpose.?*5 





125. In some states the established state aviation commissions might be 
found well qualified to assume jurisdiction of such disputes. 





EDITORIALS 


NATIONAL ASSOCIATION OF STATE AVIATION 
OFFICIALS 


The second Annual Meeting of the National Association of 
State Aviation Officials was held at Nashville, Tennessee, on De- 
cember second and third with over one hundred delegates present 
and representing some thirty states and the Aeronautics Branch 
of the Department of Commerce. 

Friday morning, President Reed G. Landis delivered the presi- 
dential address upon the subject, “The National Association of 
State Aviation Officials: Its Utility and Function” (which address 
appears in this issue of the JourNAL). Hon. J. D. Brock, of Mis- 
souri, presented a paper on “Developments and Regulation of Air- 
ports,” and was followed by Hon, John C, Cooper, of Florida, who 
spoke on the subject, “Some Legal Aspects of Gasoline Taxation 
as Affecting Aviation” (published in this issue of the JouRNAL). 

Friday afternoon, Hon. Paul Wright, of Transamerican Air- 
lines, discussed the subject of “State Aids to Aviation”; Hon. 
John E. Edgerton, of Tennessee, presented a paper on “Trans- 
portation and Its Relation to All Industry,” and Hon. Felix Smart, 
of Arkansas, detailed the developments in “Registration and/or 
Licensing of Aircraft and Airmen.” 

The speakers at the Annual Banquet included Major Rutledge 
Smith, President Landis, Col, Harry H. Blee and Major Longacre, 
of the Department of Commerce, Hon. Luther Bell, of the Aero- 
nautical Chamber of Commerce, Major James Doolittle, and others. 

On Saturday, following an address by Capt. Roy W. Pixler, of 
West Virginia, on “Aviation Instruction,” the Association adopted 
the following resolutions of particular importance to those inter- 
ested in aeronautical law: 


III. Wuereas, this Association as now constituted has an outstand- 
ing opportunity to assist in accomplishing necessary uniformity of Aviation 
rules, regulations and standards, but that this opportunity cannot be fully 
realized without every state being duly represented in our membership now 
Therefore be it Resotvep that it is the sentiment of this meeting that 
one of the primary objectives during the forthcoming year should be the 
accomplishment of a full 100% membership of every state as a duly ac- 
credited member. Be it further REsoLvep that a copy of this resolution be 
forwarded to every Governor now in office, as well as those who may take 
office after January Ist, 1933. 


[82] 
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IV. Wuenreas, it is highly desirable that there be uniform licensing 
standards throughout the several states, now Therefore be it RESOLVED 
that the Association go on record as favoring the state adoption of all cur- 
rent effective Federal licensing standards, and be it further ReEsoLvep 
that a copy of this resolution be forwarded to every Governor now in office 
as well as those who may take office after January Ist, 1933. 

V. Wuereas, this Association believes in and appreciates the splen- 
did program organized and executed by the Aeronautics Branch of the De- 
partment of Commerce, now Therefore be it Resotvep that the Associa- 
tion hereby endorses and favors the continuance of the present policies of 
the Aeronautics Branch of the Department of Commerce and, further, ex- 
presses its appreciation of the highly constructive and effective work done 
by the Aeronautics Branch of the Department of Commerce during the 
formative period of aviation. 


The following officers were elected for the coming year: Presi- 
dent, Hon. R. S. Boutelle, Director of the Division of Aeronautics 
of Tennessee; Vice-President, Hon. John C. Cooper, of Florida, 
Chairman, American Bar Association Committee on Aeronautical 
Law; Secretary-Treasurer, Prof. Fred D. Fagg, Jr., member Illi- 
nois Aeronautics Commission; Legal Counsel, Hon. George B. 
Logan, of Missouri, formerly Chairman, American Bar Associa- 
tion Committee on Aeronautical Law. 

The Regional Vice-Presidents of the Association, as elected, 
are: (1) North East, Major John D. Sullivan, of New York: 
(2) South East, Hon. Steadham Acker, Manager, Birmingham 
Municipal Airport, Alabama; (3) East Central, Col. Floyd Evans, 
Director of Aeronautics, of Michigan; (4) North Central, Hon. 
Fay Harding, State Railroad Commissioner, of North Dakota; 
(5) South Central, no election; (6) South West, no election; 
(7) North West, Hon. A. C. Blomgren, Airways Engineer, De- 


partment of Public Works, of Idaho. 
F. D. F. 


AMERICAN BAR COMMITTEE 
NEW MEMBERS 


Announcement of the American Bar Association Committee 
on Aeronautical Law, as appointed by President Clarence E. Mar- 
tin, has just recently been made. 

The new committee is headed by Mr. John C. Cooper, of 
Florida, who succeeds Mr. George B. Logan as Chairman, Mr. 
Cooper has served as a member of the committee for the past 
two years and is particularly well qualified for the responsibility. 
As Vice-President of the National Association of State Aviation 
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Officials and as a member of the American Delegation on the 
Comité International Technique d’Experts Juridiques Aériens, he 
has a close contact with both the national and international aspects 
of aeronautical encouragement and control. 

The committee members include Mr. George B. Logan, of St. 
Louis, who has done some very constructive work during the past 
two years in elaborating tentative drafts of a uniform aeronautical 
code and a uniform airports act; Mr. Randolph Barton, Jr., of 
Baltimore, and of the Conference of Commissioners on Uniform 
State Laws; Dean John McDill Fox, of Catholic University of 
America; and Mr. Paul M. Godehn, of Chicago, attorney for 
United Air Lines, 

It is to be hoped that, if any uniform code is developed by 
the committee for state adoption, it will cover not only substantive 
law provisions, but will offer some comprehensive study of the ad- 
ministrative law features associated with commission regulation. 
Any such code should, of course, be drawn in the alternative to 
meet the needs of those states whose regulatory program does not 
include a special aviation commission but is, instead, entrusted to 
some already existing body. 

The close connection between the present American Bar As- 
sociation Committee and the National Association of State Aviation 
Officials would seem to promise much for the continued develop- 
ment of uniform regulation during the next few years. 


¥. DF. 


MICHIGAN STATE AIRWAY TOUR 


A tour of the Michigan State Airway system was held during 
the period from October 25 to 28 inclusive, to inspect the various 
state airports, seventeen of which were completed during October. 

The personnel of the tour included representatives from the 
Department of Commerce and four states, as follows: Depart- 
ment of Commerce, A. Pendleton Taliaferro, Jr., Chief of the 
Airport Section; Michigan, Representative Tracy Southworth, of 
the State Legislature; Dr. A. L. Haight, State Board of Aeronau- 
tics; Col. Floyd E. Evans, Director, Department of Aeronautics ; 
S. B. Steer, Inspector, Department of Aeronautics; Sid Erwin, 
Attorney General’s Office; Harold Fuller, Auditor General’s Office ; 
Lieut. Carl Russel, of Detroit; and Russell Cone, of Stinson Air- 
craft Co.; Ohio, Capt. Fred Smith, Director of Aeronautics; and 
J. A. Moler, State Highway Department; J/Ilinois, Major Reed G. 
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Landis, Chairman, Illinois Aeronautics Commission; Fred D. Fagg, 
Jr., Member, Illinois Aeronautics Commission ; and Elwood B. Cole, 
Secretary, Illinois Aeronautics Commission; Wisconsin, Mr. West- 
phal, of Westphal Airways, 

The tour started at Lansing and flew to Crystal Falls by way 
of Alma, St. Ignace and Manistique. The second day was spent 
entirely on the upper peninsula and covered the western airports, 
returning to Marquette by way of L’Anse. The return on the 
final day covered the northern route and flew to Detroit by way 
of Munising, Newberry, St. Ignace, Bay City and Pontiac. 

Michigan is one of the few states that has provided for def- 
inite means of encouragement to the aviation industry—by per- 
mitting the expenditure for the construction and maintenance of 
airports, airways and facilities. The funds used for such purpose 
are derived from the collection of a state gasoline tax on aviation 
fuel. 

The State of Michigan, its Board of Aeronautics, and Col. 
Evans and Inspector Steer are to be congratulated upon the splen- 
did developmental program they have so ably instituted and main- 
tained. 


¥, D. F, 





FEDERAL REGULATION 


— C. SWEENEY 


Department Editors Ricwarp S. PAULETT 


The most significant changes in the Federal Air Commerce Regulations 
during the past year have been the strengthening of the requirements for 
interstate passenger transport work and increasing the qualifications for 
pilots engaged in that type of operation. The amendments relating thereto 
became effective January 1, 1933, but carried a provision whereby an inter- 
state operator might meet the new requirements earlier and thereby be- 
come eligible to take advantage of the new exceptions to the 500 foot 
minimum altitude requirement provided for airlines under the conditions 
specified. The purpose of the amendments may be summarized as follows: 
To require the latest developed instruments for “thick weather flying and 
to insure competency of the pilots who are to use this equipment, These 
changes, it is hoped, will greatly reduce dangers brought about by adverse 
weather conditions. The pilots functioning on interstate passenger trans- 
ports are required to obtain a special rating for this work and must, to 
make application for such rating, have 1200 certified solo flying hours with- 
in the last 8 years, of which at least 500 must have been cross country. 
He must also have 75 hours of night flying, fifty per cent of which must 
have been cross-country over lighted airways. In addition, the pilot must 
pass an examination on instrument flying and the use of directional radio 
as well as other aids to air navigation, including a thorough examination 
on meterology and weather analysis and forecast. When one considers 
that heretofore the only requirement has been a transport license with 200 
hours of solo flying it is evident that there has been a material strengthen- 
ing of requirements for flight personnel. 


Amendments to Air Commerce Regulations Promulgated in 19321 


Section 46-a. After the last rating classification, the following addi- 
tional rating classification has been inserted: 


“Scheduled Air Transport Rating. Transport pilots flying airplanes en- 
gaged in scheduled operation of interstate air transport service under a 
Certificate of Authority must hold a Scheduled Air Transport Rating.” 


Section 49. Paragraph “G” headed, Scheduled Air Transport Rating, 
has been inserted: 


“1. A Transport license with proper rating. 

2. Twelve hundred hours of certified solo time within the last eight 
years, of which at least 500 hours have been cross-country. (Co- 
pilots’ time may be credited as outlined in Section 58 of these 
Regulations.) 





1. Amendments of a purely technical nature are not included. Amend- 
ments were made in Air Commerce Regulations, Bulletins 7-A, Sections 1, 4, 
5, 6, 7, 8, (Nov. 23, 1932) and 11-B (June 22, 1932); Bulletin 7-B, Sections 
5-A (2) (May 65, 1932). 


[86] 
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3. Seventy-five solo hours of night flying, of which at least 50% 
shall have been cross-country over lighted airways. (If solo 
time was obtained as copilot, the applicant shall demonstrate his 
peomaienny in the accomplishment of night landings and take- 
oO Ss ” 


Section 52. Paragraph “G”, Scheduled Air Transport Rating, has been 
inserted : 


“1, Examination on the Airline Regulations which are set forth in 
Aeronautics Bulletin No. 7-E, and its Interpretations. Practical 
and theoretical test on the use of directional radio, and other 
available airway aids to navigation, including tests in meteorology 
with respect to weather analysis and forecasting. 

2. Practical flight tests in a hooded cockpit, under the conditions of 
instrument flying, performing the following maneuvers with re- 
covery to a predetermined reading. 


(a) Straight level flight. 

(b) Moderate banks making 180 degree and 360 degree turns 
in both directions. 

(c) Minimum glides and maximum climbs and approaches to 
stalled attitudes of flight. 

(d) Climbing turns. 


(e) Recovery from stalls, skids, slips, spirals, and banks in ex- 
cess of 45 degrees.” 


Section 54. At the end of Paragraph “B” the following has been 
inserted : 


“Scheduled Air Transport Ratings may be renewed if the holder has 
had within the six months prior to expiration at least 25 hours in scheduled 
air transport service and has flown by instruments for a period of at least 
two hours. Otherwise a recheck, in the manner and to the extent indicated 
by circumstances may be required.” 


The above provisions became effective on January 1, 1933, but pilots 
were permitted to qualify for the prescribed rating at any time after May 5, 
1932, 

Section 46 (B) was amended to read as follows: 


“(B). Limited commercial pilots shall have all of the privileges con- 
ferred and be subject to all of the restrictions imposed upon transport pilots, 
except that they shall not, for hire, instruct students in the operation of 
aircraft in flight and they shall not pilot aircraft carrying persons for hire 
outside areas mentioned in their licenses, except that they may be permitted 
to function as copilot on dual-controlled aircraft when accompanied by a 
transport pilot who is in command of and responsible for the operation 
of such aircraft.” (Effective May 5, 1932.) 


Section 58. Beginning with the second sentence, the remainder of the 
section was deleted and the following substituted: 


“Provision for logging flying time on Scheduled Interstate Passenger 
Air Services is set forth in the Interpretations of Regulations Governing 
Scheduled Operation of Interstate Passenger Air Transport Services, Bul- 
letin No. 7-E.” (Effective May 5, 1932.) 
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Amendments to the Interpretations of the Air Commerce Regulations 
Governing Scheduled Operation of Interstate Passenger Air 
Transport Service. (Bulletin 7-E) 


Section 4-A?. Paragraph entitled “Day Flying” was deleted and the 
following substituted: 


“Day Flying. Aircraft shall be equipped with the following, properly 
installed and operating: 

1. Instruments providing for duplicate indications of bank and turn. 

2. One compass adequately damped and compensated, or one compass 
properly compensated and an instrument to accurately determine 
the amount of turn. 

3. Air Speed Indicator. 

4. Climb Indicator. 

5. One sensitive type altimeter which shall be adjustable for changes 
in barometric pressure. 

6. Free Air Thermometer. 

7. Accurate clock, (Suitable watch in possession of the crew may be 

used as a substitute.) 

8. Complete set of engine instruments. 

9. All accessories required by Bulletin No. 7 in licensed aircraft. 

0. Suitable ash containers where smoking is permitted. 

1. Complete maps for the route must be carried, covering an area of 
75 miles on each side and beyond ends of the route, showing 
the location of airports, radio communication stations, radio bea- 
cons, and intermediate landing fields.” 


Section 4-A. Paragraph entitled “Over Fog or Cloud Flying” was 
deleted and the following substituted. 


“Operations Over Fog or Clouds. No airplane shall be operated through 
or over the top of solid fog or clouds except where directional radio is in 
operation over the route to be flown, and the weather conditions are equal 
to or better than outlined in one of the following cases: (The provisions 
of these regulations neither contemplate nor authorize intentional instru- 
ment flying for any protracted period with passengers. They provide only 
for such flying when it is incident to and made necessary in carrying out 
the special flight operations outlined in this section.) 


1, When equipped with directional radio and weather broadcast re- 
ceivers airplanes are permitted to proceed over the top or through 
solid fog and clouds, provided that: 


(a) At the time of take-off there is at the point of departure 
sufficient ceiling and visibility to permit the airplane to be 
safely maneuvered and landed without danger of striking 
any object or objects on the ground, and the point of in- 
tended landing is clear, and further provided that: 

Within the fuel range of the airplane, exclusive of the 
required 35% reserve, there is an airport or intermediate 
field other than the point of intended landing which is 
clear, to which the pilot may be directed. (For the pur- 
pose of this regulation “clear” is interpreted as meaning 


(b 


— 





2. The above is part of the interpretations to the following Regulation 
(Bulletin 7-E): 
Section 4.—“Aircraft and Airmen: 

(a) Aircraft shall be provided with suitable instruments and equipment 
and shall be properly adaptable to the nature of the service involved and to 
the conditions attendant thereon.” 























89 





FEDERAL REGULATION 


not less than 1,500 feet of ceiling and two miles of visi- 
bility.) 

2. When equipped with directional radio and weather broadcast re- 
ceivers, and while maintaining a two-way radio communication 
with ground stations, airplanes may be operated over the top 
or through solid fog and clouds, provided that: 


(a) There is, at the time of take-off, sufficient ceiling and visi- 
bility at both the intended point of landing and the point 
of departure to permit the airplane to be safely maneuvered 
and landed without danger of striking any object or ob- 
jects on the ground, (This provision contemplates the 
establishment of certain limitations affecting ceiling an 
visibility at various terminals), further provided that: 

(b) Within the fuel range of the airplane, exclusive of the 
required 35% reserve, there is an airport or intermediate 
field where weather conditions are favorable, to which 
the pilot may be directed, further provided that: 

(c) Specific permission of the operations manager or his prop- 
erly designated representative is obtained prior to start- 
ing through or over the top. Records of such authority 
in the form of logs of the radio conversation or signed 
clearance sheets shall be kept in all cases, and further pro- 
vided that: 

(d) The pilot in his own judgment believes the flight can be 
accomplished with safety.” 


Section 4-A, After paragraph entitled “Over Fog or Cloud Flying” 
paragraph entitled “Exceptions to Prescribed Altitudes of Flight’ was 


inserted: 


“Exceptions to Prescribed Altitudes of Flight. An exception to the 
500 foot minimum altitude requirement of the Air Traffic Rules is granted 
to airlines operating under Certificates of Authority when terrain and local 
weather conditions make it necessary, provided that: 


1. There is definite indication of favorable or improving weather 
conditions ahead. 

2. There is sufficient ceiling to permit safe maneuvering of the air- 
plane without danger of striking any object or objects on the 
ground, and that there is a visibility of at least two miles in day- 
light, and from beacon light to beacon light during hours of 
darkness, 

3. In the hours of darkness, directional radio is in operation over the 
route and the plane is equipped for the reception of its signals 
as well as weather broadcasts. 

4. The pilot in his own judgment believes the flight can be accom- 
plished with safety. 

5. Permission of the operations manager or his properly designated 
sepeesonaiteve is secured after such manager or his representative 
has been supplied with full information on weather conditions 
encountered or to be encountered. Records of such authority 
shall be kept in the form of a log of the radio conversation or 
signed clearance sheets.” 


The above provisions became effective on January 1, 1933, but this was 
not construed to prohibit air transport operators from giving effect thereto 
prior to January 1, 1933, provided the pilots involved had qualified for 
and possessed Scheduled Air Transport ratings, and the aircraft had been 
equipped as specified above. 
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Section 4-B3, Paragraph headed “Copilot’, was revised to read as 
follows: 


“Copilot: A copilot holding a transport license is required when (a) 
aircraft capacity is 15 passengers or more; or (b) when gross weight of 
aircraft of 15,000 pounds or more; and/or (c) where the pilot flies 5 or 
more hours in any one day in aircraft having seating capacity of 8 pas- 
sengers or more. The copilot or radio operator may serve as steward or 
cabin attendant, unless unusual circumstances attendant upon a particular 
route or service makes a different arrangement advisable.” 


Section 4-B was further revised by the addition of the following para- 
graph immediately succeeding the paragraph captioned “Copilot’: 


“Method of Logging of Flight Time: The pilot in command may log 
the total actual flight time; a copilot holding a transport license may log 
50% thereof, or the full time during which he was the sole manipulator 
of the controls, provided, however, if it is in excess of 50%, the total time 
thus flown shall be certified by the first pilot. Where a copilot is not 
required by these regulations, but is nevertheless employed, the holder of 
a limited commercial license may function as copilot and while so engaged 
may log the time during which he was sole manipulator of the controls, 
provided, however, he may not log in excess of 25% of the total actual 
flight time, and provided, further, that the time so logged shall be certified 
by the first pilot.” (Effective May 5, 1932.) 


Epwarp C. Sweeney. 





3. The above is part of the interpretations to the following Regulation 
(Bulletin 7-E): 

Section 4.—‘‘Aircraft and Airmen: 

(b) An adequate number of qualified airmen shall be employed who 
shall be fully competent in all phases of the particular operation, including 
the use of equipment, devices, accessories, and other aids incident to the 
operation for which the certificate is issued. The Secretary of Commerce, 
may, in his discretion, require that the crews of the aircraft employed shall 
include such qualified personnel, other than the pilots in command, as may be 
necessary safely to carry out the particular operation.” 





INTERNATIONAL REGULATION 


Department Editor. ....- MARGARET LAMBIE 


LEAGUE OF NATIONS 
(1) Arr Transport CoopERATION COMMITTEE 


The Air Transport Cooperation Committee of the League of Nations 
met from May 9 to 12, 1932. The Committee recommended as to examina- 
tion of ground organization: 


(1) A technical uniformity of equipment which should in the first in- 
stance be sought within the work of the International Air Con- 
ferences ‘ 

(2) A general éataeiinaiens in relation to the scheme of connections 
submitted by the sub-committee, subject to revision of detail 


(3) Henninntion of the principle that the expense of signals, liaisons, 
guidance and meteorological protection should be borne—even if 
only partially—by the beneficiaries of the services rendered. 


The Committee also recommended with respect to operation of a main 
network: 


Special treatment for postal services; 

Greater frequency of air service on certain routes; 

Permanence of air services; 

Endeavor to secure greater commercial speed; 

Cooperation between national companies concerned as the best 
method of operating international services; 

Constant endeavor to make the best use of the possibilities of 
combined transport. 


following resolutions were adopted unanimously: 


1. Conditions for the admission of foreign undertakings engaged in regu- 

lar international transport. 
“The experience of the past twelve years has shown that Governments, 
who are now shareholders in, and in fact financial guarantors of, their 
own air undertakings, exercise their sovereign rights over the atmosphere 
the more strictly where they have to do with foreign undertakings 
which are as exclusively national as their own, are also subsidised 
by their Governments and compete more directly with their own 
undertakings, 
“It would appear, therefore, that any progress towards a less rigorous 
exercise of these — rights and toward greater international co- 
operation depends largely on (1) a modification in the strictly national 
character of aircraft, and (2) a decrease in the practice of subsidising 
undertakings which in consequence of such Government action assume 
a political character.” 


2. Progress of international cooperation in the operation of lines. 
In order to provide a less precarious legal basis than is at present 
available for the exploitation of air services, the Committee is of 
opinion that it would be desirable under present circumstances to con- 
clude bilateral and multilateral agreements with regard to exploitation 
between the countries concerned, in the hope that these agreements 
will constitute the basis of increasingly extensive collaboration.” 


[91] 
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3. Study of certain legal and administrative questions affecting the develop- 
ment of international cooperation in air transport. 

“The Committee notes that the last ratifications of the Protocol of 
1929 will shortly confer on States parties to the 1919 Convention the 
freedom which other States not parties to the Convention already pos- 
sess to settle each for itself the conditions under which aircraft are 
to be registered. It considers it desirable that, in national laws, the 
registration of aircraft should not depend solely on the owner’s na- 
tionality; it should also be possible to register aircraft, the owners of 
which are foreigners settled in the territory. 
“It also expressed a hope that the rule based on the effective domicile 
of the owner, subject to any rules laid down by national law concern- 
ing duration, will be uniformly adopted for this registration, It being 
admitted that each aircraft must be registered in one country and 
in one country only, there uniform rules should allow the possibility 
of registering aircraft belonging to the national companies having some 
foreign capital or directors.” 

The Committee considered at length conditions for admission of for- 
eign undertakings engaged in regular international transport, especially as 
to freedom of innocent passage; the pool system and internationalization 
of air services in the progress of international cooperation in operating 
lines; the possibility of a special statute applicable to certain international 
air connections and the formation of an international company, but reached 
no conclusions. 

The report of the Air Transport Cooperation Committee was noted on 
June 3, 1932, by the advisory and technical Committee for Communications 
and Transit and was transmitted by it without examination of its merits 
to the Conference for Reduction and Limitation of Armaments. 


(2) CONFERENCE FOR REDUCTION AND LIMITATION 
or ARMAMENTS 


The General Commission of the Conference for Reduction and Limita- 
tion of Armaments met on April 11, 1932, to discuss the principles of 
armament reduction arising out of the draft convention for reduction and 
limitation of armaments presented by the preparatory commission of the 
conference. 

A number of proposals had been made in February by various delega- 
tions, including that of the French delegation concerning internationaliza- 
tion of civil air transport.2 It was decided to refer for study the follow- 
ing list of questions to the Air Commission of the Conference :—Air Arma- 
ments. Proposals aiming notably at (a) Abolition of military aviation; 
(b) Abolition of military aviation combined with an internationalization of 
civil aviation; (c) Prohibition of certain material; (d) Internationaliza- 
tion or supervision of civil aviation. Or, failing the adoption of the above 
principle, the Air Commission was authorized to examine certain articles 
of the draft convention. 





1. For daily record of the Conference for Reduction and Limitation of 
Armaments, see Journals of the Conference, League of Nations, Geneva, 1932. 
For text of draft convention of the preparatory commission of the Conference, 
see League of Nationals Publications, IX. Disarmament. 1930. IX. 8, Official 
ee 687. M. 288, or Revue Aéronautique Internationale, No. 3, March, 1932, 
Pp. ; 

2. League of Nations Publications, IX. Disarmament. 1932. IX. 25, Offi- 
cial No. Conf. D. 99, or Revue Aéronautique Internationale, No. 3, March, 
1932, p. 21. See also 4 JouRNAL oF AIR Law 654 (Oct., 1932. 
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The Air Commission at its meeting on March 17 adopted a resolution to 
prepare a documentary study summarizing the principle work of inter- 
national organizations, the official proposals of delegations on international- 
ization of civil aviation, and the proposals relating to any other measure 
calculated to prevent the signatory States from using this aviation for 
military purposes. 

The Air Commission met on April 27 and on June 8 adopted a report 
to be submitted to the General Commission.4 The Air Commission met 
again on June 14 and appointed a sub-committee to study internationaliza- 
tion of civil aviation and to present conclusions. 

The General Commission met from July 7 to 23, but discussed only 
the propositions of President Hoover and not the Report of June 8 of the 
Air Commission. The propositions of President Hoover refer to air 
forces and a resolution thereon was adopted by the General Commission 
on July 23, 1932.5 It included the endorsement of the general principle 
that a substantial reduction of world armaments should be effected to be 
applied by a general convention alike to land, naval and air armaments 
and that a primary objective should be to reduce the means of attack. 
On the subject of air forces the resolution reads: 

The Conference, deeply impressed with the danger overhanging 
civilization from bombardment from the air in the event of future 
conflict, and determined to take all practicable measures to provide 
against this danger, records at this stage of its work the following 
conclusions : 

1. Air attack against the civilian sili shall be absolutely 
prohibited ; 

2. The High Contracting Parties shall agree as between them- 
selves that all bombardment from the air shall be abolished, subject 
to agreement with regard to measures to be adopted for the purpose 
of rendering effective the observance of this rule. 

These measures should include the following: 

(a) There shall be effected a limitation by number and a re- 
siriction by characteristics of military aircraft; 

(b)_ Civil aircraft shall be submitted to regulation and full pub- 
licity. Further, civil aircraft not conforming to the specified limitations 
shall be subjected, to an international regime (except for certain regions 
where such a regime is not suitable) such as to prevent effectively the 
misuse of such civil aircraft. 


INTERNATIONAL OFFICE OF PUBLIC HYGIENE 


The International Office of Public Hygiene adopted in May, 1932, the 
final text of the project of the International Sanitary Convention for Aerial 
Navigation. The initiative for the preparation of this Convention was 
taken in October, 1929, by the Quarantine Commission of the International 
Office of Public Hygiene, which was charged with the examination of ques- 
tions bearing on the application of sanitary conventions, This Commission 
decided to investigate the measures which might strengthen the sanitary 





3. League of Nations Publication, IX. Disarmament. 1932. IX. 43, Offi- 
cial No. Conf. D. C. A. 9. 

4. League of Nations Publications, IX. Disarmament. 1932. IX. 48, Offi- 
cial a. — D. 123. 


ague of Nations Publications, IX. Disarmament. 1932. IX, 51, Offi- 
cial No. we D. 136. 
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services interested without interfering with the rapidity of aerial communica- 
tion, and it created a special aeronautical sub-commission which worked 
in conjunction with the CINA. 

The aeronautical sub-commission concluded its work the 7th of March, 
1931, by presenting a proposed draft of a “Convention for the Sanitary 
Regulation of Aerial Navigation” which was approved on the 15th of May, 
1931, by the permanent committee of the International Office of Public 
Hygiene and immediately submitted to the governments and the CINA. 

The latter set up a special committee of experts from its sub-commis- 
sion on exploitation and its medical sub-commission to examine this draft. 
The conclusions reached in December, 1931, by this committee and in 
February, 1932, by the juridical sub-commission authorized the Secretariat 
of the CINA to draw up the “Observations of the CINA on the Subject of 
Draft of the Convention.” These observations were addressed in March, 
1932, to the governments of the state parties to the Convention of 1919 
and to the International Office of Public Hygiene. 

The aeronautical sub-commission of the International Office of Public 
Hygiene then reconvened the 23 of April, 1932, in Paris. A certain num- 
ber of governments were declared to be ready to adopt without restriction 
the draft of the Convention; two only, Denmark and Canada, judged it 
inopportune to sign the Convention; the Government of the U. S. S. R. 
wished to draw up a reservation, and the British government moved some 
amendments to the text of the draft. 

These British proposals, principally concerning questions of form and 
affirming the observations of the CINA, were taken as the basis of the 
discussion by the sub-commission, which, after considering the observa- 
tions formulated by the states parties to the Convention (of 1919), pre- 
pared a revised text of the draft of the Convention. This new text was 
examined by the permanent Committee of the International Office of Public 
Hygiene in its extra session of April-May, 1932. The Committee examined 
the new text of the draft of the Convention prepared by the aeronautical 
sub-committee of the International Office of Public Hygiene and heard the 
conclusions of the Commission on yellow fever on the subject of the pro- 
visions of the Convention concerning that malady. This Commission on 
yellow fever was unanimously of the opinion that the new text as amended 
gave complete security to the countries interested but specified in a report 
the interpretation which should be given to certain articles. 

Finally, the permanent Committee of the International Office of Public 
Hygiene adopted the text of the International Sanitary Convention for 
Aerial Navigation. The Convention,! which has been presented for sig- 
nature of the governments deals with the following subjects: (1) Gen- 
eral provisions, on aerodromes in general and their personnel, on sanitary 
documents on board, and on merchandise and mail; (2) Sanitary regime 
currently applicable; (3) Sanitary regime applicable in case of certain 
maladies, including provisions applicable in case of plague, cholera, yellow 
fever, exanthematic typhus and small-pox (a) at the departure of planes, 
and (b) on the arrival of planes. 





1. The text = the Convention appears in full in Revue Aeronautique 
Internationale No. 4, June, 1932, p. 249. 
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INTERNATIONAL COMMISSION FOR AIR NAVIGATION 


The International Commission for Air Navigation (CINA) held its 
twentieth session in Paris from May 25 to 28, 1932. Thirty-nine items were 
brought to the attention of the Commission, the principal decisions being 
on the following subjects—Reciprocal representation of the Commission 
and International Labor Bureau at their respective meetings which deal 
with questions of work related to air navigation; Amendment to the Air 
Navigation Convention of 1919, providing new text for Chapter III con- 
cerning licenses of crew and radio-communication apparatus; Amendment 
to Annex A of the Convention concerning marks to be borne by aircraft; 
Amendment to Annex E as to tests for private pilot’s flying certificate; 
Amendment to Annex F concerning maps; and Study of revision of An- 
nex H on customs. 

The Commission approved several new provisions in the Regulations 
relating to the minimum requirements for airworthiness certificates and the 
international radioelectric service. The Commission approved the draft of 
the convention adopted by the permanent committee of the International 
Office of Public Hygiene.t 

Texts of resolutions of the International Commission for Air Navi- 
gation are published in the Official Bulletin of the Commission, and the 
above resolutions will appear in Official Bulletin No. 20. 


INTERNATIONAL FEDERATION OF NATIONAL 
STANDARDIZING ASSOCIATIONS 


The committee on aerial navigation of the International Federation 
of National Standardizing Associations! held its third session at Milan, 
June Ist and 2nd, 1932. A sub-committee met on May 30 for considera- 
tion of the following problems: (1) navigational instruments and their 
placement on the instrument board; (2) wheels and tires; (3) estimate of 
weights; (4) directional controls and engine controls. Resolutions? on these 
subjects were presented to and adopted by the committee. 


INTERNATIONAL TECHNICAL COMMITTEE OF AERIAL LEGAL 
EXPERTS} 


Four commissions functioning under the jurisdiction of the Comité 
International Technique d’Experts Juridiques Aériens (International Tech- 
nical Committee of Aerial Legal Experts) are engaged in the preparation 
of draft conventions on subjects of private air law. After a draft conven- 
tion, prepared by the appropriate commission, is adopted at a plenary ses- 
sion of the International Technical Committee of Aerial Legal Experts, 
it is held for consideration at the next general international conference 





1. See page 93 for summary for this Convention. 


1. See Revue Aéronautique Internationale, No. 4, June, 1932, p. 196 for 
account of the previous sessions. 
See Revue Aéronautique Internationale, No. 5, Sept., 1932, p. 313, for 
text of resolutions, 


1. See Ide, History and Accomplishments of the International Technical 
Committee of Aerial Legal Experts, 3 JouRNAL or AIR Law 27; Colegrove, 
International Aviation Policy of the United States, 2 JouRNAL oF AIR Law 458; 
F. D. F., Citeja, 3 JouRNAL oF AIR Law 627 
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on private air law. The Department of State is informed that the next 
general conference, which will be the third, will probably be held some 
time in 1933. 

Translations of two draft conventions, the preliminary draft conven- 
tion relative to the precautionary attachment of aircraft, and the draft 
convention relative to the liability for damages caused to third parties 
on the surface, adopted by the committee at its seventh session, held at 
Stockholm in July, 1932, follow: 


Drarr CONVENTION RELATIVE TO THE PRECAUTIONARY ATTACHMENT 
or AIRCRAFT? 


[Translation] 


ARTICLE 1. 


The High Contracting Parties agree to take the legislative measures 
necessary in order to put into effect, each on its own territory, the rules 
established by this convention. 


ARTICLE 2. 


The following aircraft shall be exempt from precautionary attachment: 

(1) Aircraft assigned exclusively to a government service, the postal 
service included, commerce excepted; 

(2) Aircraft actually put in service on a regular line of public trans- 
ports and indispensable reserve aircraft. 

(3) Any other aircraft ready to depart to transport persons or prop- 


erty for remuneration, except in a case involving a debt contracted for 
the voyage which it is about to make. 


ARTICLE 3. 


(1) In all cases adequate bond shall prevent the attachment and shall 
give a right to immediate release. 

2) The bond shall be adequate if it covers the amount of the debt 
and the costs and is assigned exclusively to payment of the creditor, or 
if it covers the value of the aircraft if the latter is less than the amount 
of the debt and the costs. 


ArtIcLe 4 (formerly article 5). 


A decision shall be reached on the release from the attachment by a 
summary and rapid procedure, 


ArticLe 5 (formerly article 6). 


(1) If an aircraft which is not subject to attachment according to 
the provisions of this convention has been attached, the attaching creditor 
shall be liable, according to the law of the authorities ordering the attach- 
ment, for the damage to the operator and the owner resulting from the 
attachment or from the constitution of the bond furnished to secure release. 

(2) The same rule shall apply in case of attachment executed without 
just cause, 

2. Adopted by the International Technical Committee of Aerial Legal 


Experts, Stockholm, July, 1932. [The publication of texts does not imply 
that the United States is, contemplates becoming, or is eligible to become a 


party.] 
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ARTICLE 6 (formerly article 8). 


This convention shall not apply to the precautionary measures pre- 
scribed in national legislations in bankruptcy cases. 


ARTICLE 7. 


This convention shall apply on the territory of all the contracting 
states to any aircraft registered in another contracting state. 


RESOLUTION 


The Committee resolves: that the contracting states should introduce 
the rules prescribed in this convention into their national legislation. 


Drarr CONVENTION RELATIVE To LIABILITY FOR DAMAGES CAUSED TO 
Tuirp ParTIES ON THE SURFACE 


[Translation] 


ARTICLE 1. 


(1) Any damage caused by an aircraft in maneuvers or in flight to 
persons or property on the surface shall give a right to compensation by 
the mere fact that the damage exists and that it has been caused by the 
aircraft. 

(2) This liability may be reduced or avoided only in case the injured 
person is at fault and in accordance with the provisions of the law of the 
court before which the case is brought. 


ARTICLE 2. 


Under the same conditions compensation must also be made for the 
following: 

(a) The damage caused by any body whatever falling from the 
said aircraft, even in the case of regulation jettison of 
ballast or of jettison made under conditions of necessity; 

(b) Any damage caused by any person on board the aircraft, 
except in a case where it is proved that the damage was 
caused intentionally by an act not connected with the 
operation and without the operator or his agents being 
able to prevent it. 


ARTICLE 3. 


(1) The liability contemplated in the preceding articles shall attach 
to the operator of the aircraft, subject to his recourse against the author 
of the damage; 

(2) Any person who makes use of the aircraft on his own account 
shall be considered operator of the aircraft; 





3. Adopted by the International Technical Committee of Aerial Legal Ex- 
perts, Stockholm, July, 1932. The present draft is a revision of the draft 
adopted by the committee at its fifth session, held at Budapest in October, 
1930, which is brought up to date by the provisions concerning the guaranties 
to be furnished by the operator, adopted by the committee at its seventh 
Session, held at Stockholm in July, 1932. The changes and new provisions 
introduced at Stockholm appear below in italic type. 

For text of the draft convention of 1930, see Bulletin No. 19, Treaty In- 
ss Nae ate of State Government Printing Office, Washington, D. C., 

pril, » BP z 
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(3) In case the name of the operator is not inscribed on the aero- 
nautical register or any other official document, the owner shall be con- 
sidered to be the operator until proof to the contrary is submitted. 


ARTICLE 4. 


(1) The operator of the aircraft shall be liable for every accident 
up to the amount of the value of the aircraft at the place and time it was 
first put into service; 

(2) One half of this value shall be allotted to the compensation for 
damages caused to persons and the other half to the compensation for dam- 
ages caused to property; 

(3) However, the limit of his liability shall not be less than (2,500,000) 
francs for each category of damages; 

(4) If the amount allotted to the compensation for damages caused to 
property is not wholly absorbed, the remainder shall be applied to the 
compensation for damages caused to persons; 

(5) (The sums indicated above shall be considered as referring to 
the French franc containing 65% milligrams of gold of a fineness of 
900/1000. They shall be convertible into every national money in round 
numbers.) 


ArTICLE 5. 


If there are several persons suffering damages in the same accident 
and if the sum total to be paid as compensation exceeds the limits pre- 
scribed in article 4, there shall be grounds for such proportional reduction 
in each party’s claim that the total amount will not exceed the above- 
mentioned limits. 


ARTICLE 6. 


When there are several persons suffering damages in the same acci- 
dent, the interested parties must present or give notice of their claims 
within a maximum period of six months from the day of the accident; 
after the expiration of this period compensation settlements may lawfully 
be made, and the said interested parties can exercise their rights only on 
such amount as shall not have been distributed. 


ARTICLE 7. 


If actions are brought by different injured parties, by virtue of the 
preceding articles and article 13, before the courts of different states, the 
defendant may, before each of said courts, submit a statement of the total 
of the claims and obligations, with a view to preventing the limit of his 
liability being exceeded. 


ARTICLE 8. 


(1) Each contracting state agrees to take in its legislation the meas- 
ures and sanctions necessary in order that no aircraft recorded on its reg- 
tsters can navigate over the territory of another contracting state without 
being insured against the damages contemplated in the present convention 
and in the limits fixed in article 4 above. 

(2) However the legislation of each state may exempt the aircraft 
from this insurance, wholly or in part, if a sufficient guaranty is given, in 
the form of a deposit in specie or a bank guaranty, for the payment of 
said damages. 

; The insurance must be taken out with a public insurance institu- 
tion or an insurer especially approved for this risk by the state of registry 
of the aircraft. In case of a deposit or a bank guaranty, payment must 
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be made into a public fund or a bank approved for this purpose by the 
said state, [or] the guaranty given by a bank approved for this purpose 
by said state. 


ARTICLE 9. 


(1) The sureties meeting the conditions prescribed in the present con- 
vention will be recognized as sufficient by all the contracting states.* 

(2) The kind, amount and duration of the sureties contemplated in 
article 8 of the present convention shall be evidenced either by an official 
certificate or by an official notation on one of the ship’s documents. This 
certificate or this document must be produced whenever demanded. 

(3) Said certificate or document shall attest the regular situation of 
the aircraft with respect to the obligations of the present convention. 

(4) If none of said documents can be produced, if the document ts 
irregular or the\guaranty expired, the aircraft may be held by the compe- 
tent authorities of one of the contracting states until the necessary steps 
have been taken to regularize its situation. 


ArTICLE 10. 


(1) The cash deposit and the bank guaranty must be assigned spe- 
cially and exclusively, under the conditions provided in the present con- 
vention, to the compensation of third parties who have suffered injury. 

(2) The above said sureties must guarantee in all the contracting 
states the risks contemplated by the present convention, 

(3) They must be brought up to their full amount as soon as the 
sums which they represent become subject to reduction by the amount of a 
payment for compensation. 


ARTICLE 11. 


The operator shall not be entitled to avail himself of the provisions 
of the present convention which limit his liability: 
1. If the damage results from his own fault, 
2. If he has not furnished one of the sureties contemplated in the 
present convention. 


ARTICLE 12. 


The injured party shall have, under the conditions contemplated in the 
present convention, a direct recourse against the insurer of the aircraft 
which caused the damage. 


ArticLte 13 (former article 9). 


The following are competent to hear actions for compensation of dam- 
ages, in the territory of each of the contracting states: the judicial authori- 
ties of the domicile of the defendant and those of the place where the 
damage was caused, 


ArtTIcLE 14 (former article 10). 


(1) These actions must be brought within two years from the day 
of the damage. If the injured party proves that he has been unable to 
have knowledge either of the damage, or of the identity of the person 
liable, the period of limitation shall begin from the day on which said 
party could have knowledge thereof; 





4. The Committee reserves the question as to whether the amount of 
the insurartce, the deposit or the guaranty might be less than the amount of 
the limitation of liability contemplated in article 4. [Footnote in the original.] 
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(2) In all cases the action shall be barred four years after the date 
when the damage was caused; 

(3) The method of calculating the limitation period, as well as the 
causes of suspension and interruption of the limitation period, shall be de- 
termined by the law of the court before which the action is brought. 


ArticLe 15 (former article 11). 


In case of the death of the person liable, an action for damages within 
the limits prescribed by the present convention may be brought against the 
rightful claimants to his estate. 


ArtTICcLE 16 (former article 12). 


The present convention shall be applicable whenever damage has been 
caused by an aircraft of one of the contracting states in another contract- 
ing state, or, on the high seas, to the ship of another contracting state as 
well as to the persons and property on said ship. 


INTERNATIONAL AIR TRAFFIC ASSOCIATION 


The twenty-eighth session of the International Air Traffic Association 
was held in Venice, August 31 and September 1, 1932. The principal 
subjects discussed were rates for shipments of gold and platinum, and 
postal rates. The next session will be held at St. Moritz, Switzerland, 
February 22, 1932. 


INTERNATIONAL AERONAUTIC FEDERATION 


The International Aeronautic Federation met at The Hague from 
September 5 to 9, 1932, and passed resolutions on many subjects including 
the transmission of credentials for international competitions through Na- 
tional Aero-Clubs after April 1, 1933; smaller registration letters and num- 
bers for spherical balloons; completion of list of records of the Federation 
by adding records of rate of climb; amendment of the by-laws of the 
Federation; revision of records; temporary sport licenses to foreigners; 
insurance against damage to third parties; customs; credit books for gaso- 
line; and permits for private aircraft. The Federation noted that the In- 
ternational Sport Commission had called a meeting of the International 
Court of Appeal to be held in Paris, November 21, 1932, in accordance 
with article 233 of the Sport Code. The General Council of the Federa- 
tion and an extraordinary Conference were scheduled for January 10, 1933, 
in Paris, and the next regular meeting of the Federation will be held in 
Cairo in December, 1933. 


INTERNATIONAL RADIOTELEGRAPH CONFERENCE OF MADRID 


The International Radiotelegraph Conference held at Madrid in Sep- 
tember, 1932, discussed questions relating to the development of air naviga- 
tion, including the allocation of waves necessary for communications con- 
cerning the safety, regularity and operation of aviation, and other sub- 
jects. A full report of the Conference will be found in the January num- 
ber of the JourNaAt or Ranio Law. 
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PAN AMERICAN CONVENTION 


The Department of State released the following information on Octo- 
ber 19, 1932: 

By a note received from the Secretary of State of Cuba the Govern- 
ment of the United States is notified of the deposit with the Government 
of Cuba on September 12, 1932, of the instrument of ratification by the 
Dominican Republic of the Convention on Commercial Aviation, adopted 
at the Sixth International Conference of American States held at Habana 
in 1928. This convention is now in force among the United States of 
America, Mexico, Nicaragua, Panama and Guatemala; and will, in accordance 
with the terms of the convention, become effective in respect of the Do- 
minican Republic on October 22, 1932. 


ARRANGEMENT BETWEEN THE UNITED STATES AND BELGIUM 
PROVIDING FOR THE ACCEPTANCE BY EACH COUNTRY OF 
CERTIFICATES OF AIRWORTHINESS FOR AIRCRAFT 
EXPORTED FROM THE OTHER COUNTRY 


By an exchange of notes dated October 22, 1932, between the American 
Ambassador in Brussels and the Minister for Foreign Affairs of Belgium, 
the United States and Belgium entered into an arrangement relating to 
the aeronautical trade which provides for the acceptance by each country 
of certificates of airworthiness for aircraft exported from the other coun- 
try. In accordance with the terms of the notes the arrangement became 
effective on November 21, 1932. The full text of the arrangement is as 
follows: 

“1. The present arrangement applies to civil aircraft constructed 
in continental United States of America, exclusive of Alaska, and ex- 


ported to Belgium; and to civil aircraft constructed in Belgium and 
exported to continental United States of America, exclusive of Alaska. 


“2. On condition that the agreement be reciprocal, certificates of 
airworthiness issued by the competent authorities of the Government 
of the United States in respect of aircraft subsequently registered in 
Belgium, shall have the same validity as if these certificates had been 
issued in accordance with the regulations in force on the subject in 
Belgium. However, the validity of a certificate issued in the United 
States shall in every case be subject to the issuance by the authorities 
of the Government of the United States of a special airworthiness 
certificate for exportation. 


“3. This arrangement shall apply to civil aircraft of all categories, 
including those used for public transportation or for private purposes. 

“4. Each of the Contracting Parties may terminate the present 
arrangement by giving to the other sixty days notice.” 

A similar arrangement has been in force between the United States 
and the Union of South Africa since December 1, 1931, and between the 
United States and Germany since June 1, 1932. 

Provisions relating to the acceptance by each country of certificates of 
airworthiness for aircraft exported from the other country are included 
in the air navigation arrangement in force between the United States and 
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Canada since October, 1929, and in the air navigation arrangement in force 
between the United States and Italy since October, 1931. 


INTERNATIONAL CHAMBER OF COMMERCE! 


The Air Transport Committee of the International Chamber of Com- 
merce at its meeting of November 23rd, 1932, in Paris had the following 
topics on the agenda: Air Mail; Barriers to Air Navigation; Interna- 
tionalization of Civil Aviation; Liability of Aircraft Operators Toward 
Third, Parties on Land; Miscellaneous, 





1. See A. T. Stewart, International Chamber of Commerce Meeting and 
Resolutions, 2 JouRNAL OF AIR Law 373. 
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AIRCRAFT—COLLISION IN Mupair—INstTRUCTIONS—DANGEROUS INSTRU- 
MENTALITY—APPLICATION OF FEDERAL Ain TraFFic Rutes——[New York] In 
the recent case of Herrick, Olsen et al. v. Curtiss Flying Service Inc. and 
Byrnes} Olsen, a part owner of the Interstate Air Service Co., was receiv- 
ing instructions from Herrick, an employer of the above company and a 
transport pilot, when they collided in midair with a plane flown by Byrnes. 
The latter possessed a student pilot’s license and was flying “solo” at the 
time, under the direction of the Curtiss Flying Service, Inc. Olsen, in 
contrast, had no license. The planes crashed at an altitude of 400 to 500 
feet in the vicinity of Mitchell Field, Long Island. The three airmen 
brought separate actions for personal injuries, joining the owners of the 
respective planes. The owners, on the other hand, instituted proceedings 
for damages to their planes, the Interstate Air Service (plaintiff) by sep- 
arate action and the Curtiss Flying Service (defendant) by counterclaim. 
The actions were consolidated and tried simultaneously, 

The court instructed the jury (1) that the fundamental rules govern- 
ing automobile cases furnish criteria to control aviation; (2) that a duty 
arises by reason of the possibilities of danger; (3) that “reasonable care,” 
the flexible means of determining the violation of the duty, was to be a 
standard apropos to aviation (pilots are “required to use a high degree of 
care, which would be the care that the great mass of men so circumstanced 
as they, would ordinarily use”); (4) that the Federal Air Traffic Rules ap- 
lied; (5) that violations of various giving way, crossing, overtaking and 
landing rules,2 were not evidence of negligence, but merely “questions which 
the jury may take into consideration in determining whether [there] 
was negligence”; (6) that such violation to merit consideration had to be 
the proximate cause of the accident; (7) that an aircraft is not an in- 
herently dangerous instrumentality but becomes dangerous only by reason 
of careless operation; (8) that the Curtiss Flying Service was to be held 
liable if they failed to exercise reasonable care commensurable with the 
dangers involved, from the use by the student; (9) that the Curtiss Com- 
pany was not in the position of master and servant, but, since they were 
required to instruct their students as to the traffic regulations, they would 
be made a party to the student’s violations of traffic regulations, if ignor- 
ance of such rules was the proximate cause of the injury. 

The jury favored the defendants, returning a verdict of $500 for the 
Curtiss Flying Service on their counterclaim, and $3500 for Byrnes on his 





Not officially reported. New York Supreme Court, Nassau County, 

June ‘27, Prvge 1932 U. S. Av. R. 110. 
r Commerce Regulations, Be. Chap. VII, Sec. 74(a), (c), (ad), (f), 

Sec. Bay 1928 U. S. Av. R. 402, 408. 
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cross-action. A motion for a new trial was dismissed. The judge how- 
ever suggested and encouraged an appeal to be taken. 

The judge in the above case formed his instructions with special dili- 
gence by reason of the case being one of first impression in America. 
Although it has not as yet reached final determination, it contains two 
interesting features that warrant discussion at this time. 

I. Possibly for the first time we discover a definite judicial pronounce- 
ment that aeroplanes are not inherently dangerous, This position is feasible 
in view of the utility of aviation and the rapid mechanical strides that have 
already been made. If a plane were labeled a dangerous instrumentality, 
absolute liability would result; the owner would become an insurer. Some- 
thing may be said for absolute liability when the injured party is one not 
engaged in aerial maneuvers. But when both parties are piloting or are 
connected with the navigation of a plane, liability must be based on the 
doctrine of negligence. In the instant case the question of the dangerous 
nature of the plane was raised as a means of imposing liability upon the 
owner of the ship. This theory accrues as a logical extension of the 
“danger test” for the discovery of the existence of a duty.¢ The more 
dangerous the character of the vehicle, the greater its liability to do injury 
to others and the higher the degree of care and caution to be exercised 
by the person charged with the duty of its operation.5 

An early writer in air law has advocated the application of the doc- 
trine of Rylands v. Fletcher® to aviation? To Mr. Hazeltine, the dangers 
incident to aerial activities are greater than the dangers of storing water. 
His opinion seems to be predicated upon the famous case of Guille v. 
Swan.8 That case concerned a balloon which descended into the plain- 
tiff’s garden. Two hundred people gathered around to rescue the occu- 
pant. Their joyous missionary work resulted in much damage to plaintiff’s 
garden, The balloonist was held absolutely liable not only for damages 
he himself caused, but also for damages occasioned by those who assisted 
him. The balloon was thought to be a dangerous instrumentality by reason 
of its being unmanageable. When once it goes up, it is bound to come 
down somewhere, but where? 

The doctrine thus announced has not been extended. At the time Mr. 
Hazeltine wrote, aeronautics was crude. With advance in the science there 
has come liberality of thought as to the imposition of liability. An appro- 
priate quotation reads: 


“|. . today aircraft cannot be classified as a dangerous instrumentality 
in the legal acceptance of the phrase. Flying has now become too common 
and relatively too safe to admit of such a label. Indeed it is doubtful if 





3. Nokes & Bridges, The Law of Aviation (1930), 105. 

4. Brett, M. R., in Heaven v. Pender, 11 Q. B. ig 503 (1883): ve 
whenever one person is by circumstances placed in such a position with regard 
to another that every one of ordinary sense who did think would at once 
recognize that if he did not use ordinary care and skill in his own conduct 
with regard to those circumstances he would cause danger or injury to the 
person or property of the other, a duty arises to use ordinary care _ skill 
to avoid such danger.” Cf. Green, Judge and jury record 

5. Graham v. Me ae 270 Ill. 252, 110 N. 337 (1915); 
ger, 134 Ky. 563, 1S. W. 471 (1909); ml v. Lojofatt, 213 — 
232, 100 N. B. 362 *(3913) ; Bryant v. Grizan Valley Oil Co., 163 S. E. 773 
(CW. Pi 3 1932). 

3 H. L. 330 (1868—Eng. 
¢ Hoscitese. Law of the Air (igi, pp. 86, 87. 
8. 19 Johns 881 (1822). 
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any court today would follow the doctrine of Guille v. Swan for the rea- 
sons expressed in the opinion.’ 


The instructions in the case under discussion make reference to the 
law of automobiles to ascertain aerial ability. In regard to the danger- 
ous nature of mechanical transportation contrivances, the analogy to auto- 
mobiles is fertile1° During the development stage of automobile travel, 
occasional instances appear where the motor driven vehicle is looked upon 
as a dangerous instrumentality. An example appears in a statute of Great 
Britain requiring a motor vehicle to travel at a speed not exceeding four 
miles an hour and to be proceeded by a man bearing a red flag.11 There 
are a few cases in America that seem to extend liability to owners of 
automobiles on the ground that they are dangerous instrumentalities. In 
Southern Cotton Oil Co. v. Anderson? the court recognized that human 
intervention is necessary to make automobiles dangerous; still it was ready 
to call them inherently dangerous. The decision was enforced by reason of 
statutes which regulate automobile activity on the basis of their being 
dangerous. The reasoning, thus adopted, besides being very unsatisfactory, 
is obiter dictum. The court upon a rehearing admitted that liability would 
attach without necessitating the label of an automobile as inherently danger- 
ous. In Weil v. Kreutzer,13 an automobile was held to be more dangerous 
than a street car. Street cars and locomotives are inherently dangerous. 
In another situation regulations of automobiles were challenged as being 
discriminatory, They were constitutionally upheld on the ground that they 
frightened horses and therefore increased the dangers of travel.14 

An automobile, however, by the great weight of authority is at present 
not a dangerous instrumentality or dangerous per se.15 That is to say, it 
is not in the same category as dynamite or ferocious animals which do not 
require human intervention to effect injuries, nor of locomotives which 
are ponderous machines incapable of precise handling, and subject to many 
statutory obligations.16 The dangers result from the personal element in 
motoring rather than from the very nature of the vehicle.17 “It is not 
the ferocity of automobiles that is to be feared but the ferocity of those 
who drive them.”18 

The distinction thus drawn between an instrument dangerous in its 
very nature and dangerous only as a result of human handling has been 





9. Hotchkiss, Aviation Law (1928), Sec. 30, p. 40. 

10. Hotchkiss, op cit., Sec. 33; Zollman, Law of the Air (1927), Sec. 
107, Uniform State Law of Aeronautics, Sec. 6. 

11. Berry, Law of Automobiles (4th oa. 1924), pp. 8, 9. 

80 Fla. 441, 86 S. = (1920). 
134 Ky. 563, 121 S. W. 471 Ci90 9). 
. Christy v. Elliott, 216 Ill. 31, B N. R.: 1035 (1905) ; Commonwealth 
v. Kingsbury, 199 Mass. 542, 85 N. E. (1908). 

15. Martin v. Lilly, 188 Ind. 139. "Pod N. E. 443 (1919); Whitelock v. 
Dennis, 189 Md. 557, 116 Atl. 68 (1921) ; McGowan Vv. Longwood, 242 Mass. 
337, 186 N. E. 76 (1922) ; Hartley v. Miller, 165 Mich. 115, 130 N. W. 336 
(1911) : Elliott v. Harding, 107 Ohio St. 501, 140 N. E. 338 (1923); Cooley 
on Torts (4th ed., 1932), Vol. III, Sec. 506, p. = 

16. Felder v. Davidson, 139 Ga. 509, 17 Ss. 618 (1913) ; Premier Motor 
Mfg. Co. v. Tilford, 61 Ind. ‘Ap. 164, 111 N. E. she (1916) ; Danforth v. Fisher, 
to N.. FE. 244, Ti Att as (1908) ; Vincent v. Candall-Godley é€ Co., 131 App. 
Div. 200, 115 N. Y. S. 600 (1903) Phila. & Reading Ry. Co. v. Derby, 14 
How (U. S.) 468, 14 L. Ed. 502 (1852). 

17. Parker v. Paes. att Ala. 361, 60 S. 150 (1912); Tyler v. Stephen’s 
Adm’r., ice Ky. 770, W. 790 (1915); Stapleton v. Independent Brew- 
ing Co., 198 Mich. 170, "468 N. W. 520 (1917). 

18. Lewis v. Amorus, 3 Ga. Ap. 50, 59 S. E. 388, 340 (1907). 
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called legal sophistry.19 The distinction is similar to that made between 
instruments inherently and imminently dangerous. While it is often diffi- 
cult to categorically place activity on one or the other side of any line 
of demarcation, based upon degrees of judgment, yet the distinction may 
profitably serve in the placing of liability. In the automobile setup, an 
owner is not liable for injuries caused by someone who is using his ma- 
chine unless he is in the position of master to a servant, and the servant 
is acting within his employ.2° The owner of an instrument inherently 
dangerous is subject to a more severe measure of liability.21 When pos- 
sessed of such property, he owes a duty to keep it within his control. He 
may be held for injuries by a servant even when not in the performance 
of his master’s duties.22 Even though an automobile has been extracted 
from the dangerous instrumentality class, nevertheless it is an instrument 
with dangerous propensities. It is likely to cause injuries if not used rea- 
sonably, and in that respect is imminently dangerous. If intrusted to a 
person whom the owner knows or should know is incompetent, liability 
will then transcend the negligent person and in addition be attached to the 
owner of the machine.?% 

When an automobile is defective so as to be made unmanageable, the 
resultant owner’s liability will follow.24 A defective wheel was the basis 
for imposition of liability upon a manufacturer even though not a party 
to a contract of sale.25 The machine by reason of the defect became in- 
herently dangerous. 

In the instant case, the court rightly instructed the jury that an aero- 
plane was not a dangerous instrumentality. The result is to shift some 
of the risk of aviation from the owner to the operator. It also prevents 
the fastening of an undesirable precedent, in view of the assurance of 
future progress in aviation, Liability could still be placed upon the owner 
if he permitted an incompetent individual to operate under unfavorable 
conditions or circumstances.26 If the analogy to automobile travel is 
valid, and I think it is, then reason certainly justifies the result, “Surely 
the smoothly gliding aeroplane on its unobstructed roadbed of air is no 
more a dangerous piece of machinery than is the deadly automobile on 
the highly congested thoroughfare.”’27 

II. Secondly, the instructions contain tha first judicial expression 
wherein a state applied the Federal Air Traffic Rules in state activity. 
The judge attempts to place the reason for this judicial adoption upon 
constitutional grounds by saying the rules were in aid of interstate com- 
merce and that a government field was being utilized. The obvious neces- 
sity of having traffic rules to govern aerial activity seems to be the real 
basis for the court’s acceptance of the Federal Rules. New York, at the 
time the accident occurred, had not passed any state air traffic regulations. 





19. Barmore v. Vicksburg S. & P. Ry. Co., 85 Miss. 426, 38 S. 210 (1905). 
But cf. dissent. 
20. Parker v. Wilson, cit. note 17; Martin v. Lilly, cit. note 15; White- 
lock v. Dennis, cit. note 15; Danforth v. Fisher, cit. note 16. 
cere Cotton Co. v. Anderson, Phila. € Reading Ry. Co. v. Derby. 


Felder v. Davidson, cit. note 16; Tyler v. Stephen’s Adm’r., cit. note 17. 
Elliott v. Harding, cit. note 15; Parker v. Wilson, cit. note 17. 
Texas Co. v. Veloz, 162 S. W. 377 (Tex., Ct. of Civ. App., 1913). 
MacPherson v. Buick Motor Co., 217 N. Y. 382, 111 N. E. 1050 (1916). 
Graham v. Hagman, cit. note 5; note 23, supra. 

Zollmann, op. cit. note 10, Sec. 11 
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The application of the federal rules was further facilitated by a prevailing 
custom in consonance with those rules. 

It has been pointed out that the simple rules of the road are not suffi- 
cient for aeronautic activity. The definite limits upon air maneuvering 
without suffering a “fall,” furnishes the reason.28 A more complicated set 
of rules was needed and was supplied first by the United States Secretary 
of Commerce?® and then by various state commissions who were given that 
power by the legislatures.3° 

Many have expressed a desire to have uniform traffic rules. “Con- 
flicting rules instead of preventing collisions would tend to produce them.’’31 
Congress has authorized the Secretary of Commerce to promulgate air 
trafic rules “. . . as to safe altitude of flight and rules for the preven- 
tion of collisions between vessels and aircraft.”82 The Federal Air Traffic 
Rules that were thereby prescribed assume to cover various phases of 
flying. They would seem to cover all flying to which the rules apply, 
whether interstate or intrastate, in order to prevent undue burdens upon 
interstate and foreign commerce.?3 Operators in the field have acceded to 
the application of these federal rules. State legislatures have recognized 
their effect by authorizing administrative bodies to prescribe rules and 
regulations that shall conform and coincide with the federal rules.34 Fed- 
eral regulations have by several states been incorporated into state legis- 
lation by reference.35 Incorporation by reference would tend to indicate 
that federal rules of themselves are not applicable within state jurisdiction. 
The practice however certainly shows a desire for uniformity of regulations. 

The court in the instant case rightly ruled that the federal rules were 
applicable. Certain phases of aviation should only be subject to one cen- 


tral regulatory body. Air traffic rules, in the absence of local peculiarities, 
seem to require such unified control. At present, centralization in the fed- 
eral government appears as the only possibility. In New York where the 
case now being discussed arose there was not any air traffic rules until 
193086 Under such circumstances the federal rules should certainly be 
applied. 





28. Zollmann, op. cit., Sec. 68,> 50. 
29. Air Commerce Regulations, 1938, Sec. 74, 1928 U. Av. R. 402. 
30. Cahill’s Ill. Revised Stat. (1931), Chap. 5a, S50. 10: yi Traffic 
Rules of Illinois Aeronautic Commission. 
3 Zollmann, op cit. note 10, Sec. 68, p. 51. 
“= Soprnares Act of 1926, 44 Stat. L. 568, Sec. 3, Subs. (e), 1928 
. Fizel, The Law of Aviation (388s pp. pho 115. 
. Ala., L. 1931, No. — Sec. 2, 1931 U. S. Av. R. 311; Alaska, L. 1929, 
Ch. 75, Sec. 3, 1929 U. S. R. 393 : Idaho. . 1931, Ch. 145, Sec. 3(e), 1931 
U.S. Av. R. 338; Ky., L. i980; Ch. 1i, Sec. 6, 1930 U. S. Av. R. 391 (identical 
with federal rules) ; Me., L. 1929, Ch. 265, Sec. 3, Sec. 6, Sec. 7, 1929 U. 
: : a 1929, Ch. 31 18, Sec. 15, "Sec. re Sec, 21, 1929 U. S. Av. 
, Secs. 5-7, 1929 U. Av. R. 629; Neb., L. “tags 
. R. 661 (duty oe upon commissioner) ; ‘: H. 
9 U. 8. Av. R. 670; Ni dp Ie Losin Ch. 
. N. M., L. 1929, Ch. 71, Sec. 7, 1929 U. S. 
Av. 689; BN. Th, +4 1929, Ch. 85, Sec. 2, U..& Av. N. Tdi: 
1931, es 73, Sec. 3, 1931 U. S. Av. R. 454; a oe 
v. Ss. x ; i. 1930, Ch. ig Sec. a 1930 U. . 
35. Idaho, L. 1929, Ch. 137, Sec. 2(f), 1929 U.S. Av. R. 493 (marking 
and identification of air navigation facilities) ; Venton L. 1931, Ch. 6, Sec. 3, 
1931 U. S. Av. R. 3 (Violation of ee regulations subject to prosecution) : 
Michigan, L. 1929, No. 177, Sec. 2, 1929 U. S. Av. R. 608 (Board may deviate 
therefrom however when deauans necessary for public safety); Rhode salon. 
L. 1929, Ch. 1435, Sec. 18, 1929 U. S. Av. R. 802; Weermare™s L. 1929, Ch. 
157, Sec. 5, 1929 U. S. Av. R. 862; West Virginia, es 1931, Ch. 4, ee * oh 
u. 8. Av. R. 468; Wisconsin, L. 1929, Ch. 348, Sec, 114. 21, 1929 U. Ee 


86. N. Y., L. 1930, Ch. 289. 
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There has been a controversy centered on the question of federal or 
state jurisdiction over aeronautics. It is submitted that an enlightened 
judicial attitude such as achieved in the instant case may be a means of 
realizing uniformity under federal supervision, without necessitating legis- 
lative intervention, The relief thus afforded is minimized however by the 
possibilities of constitutional annihilation by the United States Supreme 
Court. 

Leo FREEDMAN. 


COMMENTS 


Air ExuIsitIons—NEGLIGENCE—FALLING BALLOONS—TRESPASS.—[Louisi- 
ana] Defendants are the owners and operators of a carnival, One of 
the advertised attractions was a balloon ascension and parachute jump— 
the balloon being so constructed that the gas was released and the balloon 
fell, without control, after the aeronaut had left it. While the defendant’s 
show was operating near plaintiff’s residence, and on the day and at the 
time of such a balloon ascension, a balloon fell on plaintiff’s house, caus- 
ing damages, Plaintiff sued to recover these damages, alleging that the 
balloon was operated by, and under the direction of, the defendants. De- 
fendants admitted that a balloon ascension was advertised by them, but 
alleged that it was conducted by an independent contractor and denied 
that the balloon which fell on plaintiff’s house was owned by them or that 
it was sent up by them or by any of their agents or employees, At the 
trial, plaintiffs offered no evidence to connect defendants with the balloon 
in question and a judgment was entered against them—defendants offering 
no evidence. Plaintiffs now claim that their failure of proof was due to 
a misapprehension, caused by a “misreading” of the answer, that defendants 
had admitted their connection with the balloon, and, therefore, that they 
should have been granted either a new trial or a non-suit: Held: that 
the absolute judgment for defendants was proper. Lansing v. Miller, 140 
So. 79, 1932 U. S. Av. Rep. 45 (La. App. 1932). 

On the narrow ground on which the decision is placed, the case is 
clearly correct, since the plaintiffs, as the court points out, failed to show 
even that the balloon was the one which, admittedly, ascended from de- 
fendant’s grounds. There is, however, some language in the opinion which 
seems to indicate that the defendants were free from liability for damage 
caused by a balloon operated by an independent contractor.2 This is a prob- 
lem which has received some attention by the courts in previous similar 
cases. In most of the early balloon ascension cases, the injuries complained 
of occurred on the grounds of the defendant and liability was predicated 
on the theory that there had been a failure to provide proper safeguards, 
without regard to whether or not the aeronaut was an employee or an in- 
dependent contractor? A few cases, however, have involved accidents to 





1. “For aught that the testimony shows, this balloon may have come 
from a great distance and may not have ascended from the defendants’ show 
grounds.” 140 So. 79, 80 (La. App. 1932). 

2. “In fact . . . the outstanding contention (in the answer) is that 
the balloon was owned and operated by an independent contractor in such a 
manner as to free defendants from all liability for any accidents that might 
happen in connection therewith.” 

Peckett v. Bergen Beach Co., 44 App. Div. 559, 60 N. Y. S. 966, 1928 
U. S. Av. Rep. 99 (1899); Roper v. Ulster County Agric. Soc., 186 App. Div. 
97, 120 N. Y. S. 644, 1928 U. S. Av. Rep. 102 (1909); Platt v. Erie County 
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persons near the aviation field. In the early case of Canney v. Rochester 
Agricultural and Mechanical Association* the facts closely paralleled those 
alleged in the instant case and the court held the operator of the show 
liable, on the ground that one who contracts for work which is likely to 
cause damage to others cannot evade responsibility by employing an in- 
dependent contractor5 and that to send up a balloon which was to be al- 
lowed to fall without control was an inherently dangerous enterprise. It 
is submitted that this is the better view. It does not at all imply any 
absolute liability, but merely imposes on the person directly responsible 
for, and securing the financial benefit from, the flight liability for damage 
which he must (or should have) forescen and prevents him from insulating 
himself from that liability by the imposition of an “independent contractor” 
—frequently judgment proof. 
Ropert KINGSLEY. 


AIRPORTS—CONDEM NATION—ELEcTRIC Power LINE—PoTENTIAL USE OF 
ApjJACENT Lanp As Airport.—[Illinois] The plaintiff electric company sued 
to condemn certain lands for a transmission line. In these lands one de- 
fendant had the life estate and another the remainder. Defendants in a 
cross-petition asked damages for adjacent land not taken on the ground 
that the construction of the power line would destroy the potential use 
of the land as an airport, a use for which it was peculiarly fitted. For 
damages to these fifty-eight acres the jury gave the defendants $3300. The 
plaintiff appealed to the Supreme Court. Held: reversed and remanded. 
Rockford Electric Company v. Browman, 339 Ill. 212, 171 N. E. 189 (1930). 

The error of the lower court in instructing the jury that they might 
consider the potential use of the land as an airport in determining damages 
was, apparently, the main reason for the reversal of the case. Since the 
enactment of the Constitution of 1870 damages have been granted in IIli- 
nois for injury to adjacent property as well as for the taking of the prop- 
erty condemned.! But “the provision in the Constitution of 1870 was not 
intended to reach every possible injury”; there must be “some direct phy- 
sical disturbance of a right, either public or private, which the plaintiff en- 
joys in connection with his property and which gives it an additional value, 
and by reason of such disturbance,” he must have “sustained a special 
damage with respect to his property in excess of that sustained by the 
public generally.2 Nor should there be an allowance for “imaginative or 
speculative damages or such remote and inappreciable ones as the imagina- 
tion can conjure up as liable to happen in the future”; rather “the dam- 





Agric. Soc., 164 App. Div. 99, 149 N. Y. S. 520, 1928 U. S. Av. Rep. 116 (1914); 
Smith v. Cumberland Agric. Soc., 163 x C. 346, 79 S. E. 682, 1928 U. S. Av. 
sag 7? (1913) ; Richmond &€ M. Ry. v. Moore’s Admr., 94 Va. 498, 27 S. E. 

0 L. R. A. 258, 1928 U. S. Av. Rep. 86 ike contra: Smith v. Benick, 
He Ma. 610, 41 Atl. 56, 1928 U. S. Av. Rep. 90 (1898). 

4. 76 N. H. 60, 79 Atl. 517, 1928 U. S. Av. Rep. 105 (1911); and consult: 
Scott’s Trustee v. Moss., 17 Ct. of Sess. (4th Ser.) 32 (Scot. 1889). 

5. Consult: Bigelow on Torts (8th ed. 1907), §11, pp. 143-146; Burdick, 
Law of Torts (4th ed. 1926), sei se- 138, pp. 174- ‘178 ; Cooley, Law of Torts 
(Throckmorton’s Student's ed. 1930), §343, pp. 692-693; Pollock, Law of Torts 
(12th ed, 1923), pp. 530-533. 


—————— 
1. Rigney v. City of Chi., 102 Ill. 64 (1882). 
Ill. Power & Light Corp. v. Talbot, 321 Ill. 538, 547, 152 N. E. 486 


2. 
(1926). 
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ages must be direct and proximate and not such as are merely possible 
or may be conceived by conjecture or surmise.” 

The Illinois Supreme Court has previously held that in a breach of 
contract action the supposed adaptability of the land for a particular pur- 
pose may be considered in assessing damages. In a condemnation proceed- 
ing, where the value of the land taken is in question, that land may not be 
valued at what it might be worth after a change of use, but its adapta- 
bility for a future use and the enhanced worth due to this adaptability 
may be one factor in determining its value.5 But the sale price of the 
property in the future may never be the proper test of value even though 
it is apparent that the property is peculiarly suited to a special use.6 Also, 
proof must be limited to showing the use for which the property is natur- 
ally adapted; the owner may not show to what use he intended to put the 
property.? 

The lower court committed other errors, as well as this one, and 
there is little doubt that reversal was justified. This is, it seems, the first 
case of this kind to reach an appellate court. Undoubtedly there will be 


others. 
GerorceE W. BALL. 


Arrports—MunicipaL CorporATIONS—Power To APPROPRIATE For.—[Ok- 
lahoma] The governing body of the plaintiff city had duly certified to 
the defendant Excise Board an item as follows: “Airport Lease, Five 
Thousand Dollars.” The defendant, claiming to be authorized so to do 
under Okla. Comp. Stats. (1921), §9698, struck out the item and the city 
brings mandamus proceedings to compel its approval. Held: (three judges 
dissenting) (1) The city was authorized by statute to operate an airport? 
and the amount herein fixed admittedly was within the statutory and con- 
stitutional limits of taxation. (2) The powers given to the Excise Board 
must be considered with relation to the distinction between (a) purely 
municipal purposes and (b) purpose of a municipal character in which 
the State has a sovereign interest.2 As to the former, the Board has no 
power to interfere with the discretion of the local authorities as to whether 
the expenditure should be made, but has power only to see (a) that the 
purpose is one authorized by law and (b) that it was within the tax limits. 
Since the item here was within this class, the Board had no power to 
strike it out and mandamus should issue. City of Ardmore v. Excise Board 
of Carter County, 8 Pac. (2d) 2, [1932] U. S. Av. Rep. 273 (Okla. 1932). 

So. Ill. & Ky. R. R. Co. v. Johnson, 321 Til. 187, 191, 151 
(1928) : McReynolds v. Burlington ¢€ Chio Ry. ae 106 Il. isa (1888) 3 ; 
Central R. R. Co. v. Roskemmer, 264 Ill. 103, 105 N EB. 695 (1914). 
4. Dady v. Condit, 209 Ill. 488, 70 N. E. 1088 (1904). 
Rock Island & Eastern Ry. Co. v. Gordon, 184 Ill. 456, 56 N. E. 810 


5. 
(1900) ; Martin v. C. M. Elec. Ry. Co., 220 Ill. 97, 77 N. E. 86 (1906). 
6. Forest Peers, Dist. v. Wallace, 299 Ill. 476, 182 N. E. 444 "(1921) ; 





Martin v. C. M. Elec. Ry. Co., cit. note 5. 
7. Pinkham v. ‘fehastoale of Chelmsford, 109 Mass. 225 (1872); Farmer 
v. Stillwater Water Co., 99 Minn. 119, 108 N. W. 824 (1906); Richmond. ¢ 


iors Elec. Ry. Co. v. Seabaord Air Line Ry., 103 ee 399, 49 S. 

905). Contra, see Bailey v. Isle of Thanet St. Ry. Go., 1 @. B. 722 (1909) 
pond a lot was bought for a young ladies’ school, then taken for railroad 
purposes, and it was held that the intended use might properly be considered). 


ay “ly Comp. Stats. (1921), §4507, as amended by Okla. Laws of 1929, 


e ii, 2 
2. = ie v. Caldwell, 40 Okla. 206, 187 Pac. 683. 
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The holding herein that the operation of an airport is a “purely mun- 
icipal” function is in accord with the earlier cases from other jurisdictions 
holding that a municipal airport is a “proprietary” function exposing the 
municipality to liability in tort. 

Ropert KINGSLEY. 


Arrports—NuIsANnces-—[California] Plaintiff, the owner of suburban 
property on the outskirts of the city of Los Angeles, sued the city of 
Santa Monica as owner of adjacent property on which an airport was 
located. She alleged that defendant owner had leased its property to per- 
sons engaged in commercial aviation, resulting in the impairment of the 
peaceful enjoyment of her premises. Planes flying over her property at 
an altitude as low as 100 feet, noise, dust and refuse, parachute jumps, 
forced landings on her farm, and the entrance thereon of persons attracted 
by the airport constituted the nuisance. Defendant demurred. Held: 
Demurrer sustained. The allegations were insufficient to impose liability 
upon the landlord. Meloy v. City of Santa Monica, 70 Cal. App. 179, 12 
P, (2d) 1072, 1932 U. S. Av. R. 17 (1932). 

There are two lines of legal theory available to the courts to support 
the imposition of liability upon the landlord for a nuisance maintained upon 
his land by a tenant. The first theory is based upon ratification by the 
landlord1 It has been suggested that the acceptance of rent for premises 
upon which an obnoxious condition is being maintained constitutes a suffi- 
cient ratification of the harm.2 The English rule extends liability to the 
landlord when he relets after the creation of a nuisance upon the premises 
by the tenant, or what is equivalent to a reletting, when he fails to avail 
himself of an opportunity to give notice to quit.8 Few American courts 
have accepted either of these rules in toto. The American rule requires 
ratification to be positive. It may, however, in the case of public nuisances 
with statutory penalties, consist in mere failure to act, if there was knowledge 
of the condition.5 

The second theory upon which a landlord may be held responsible is 
based upon either the existence of the condition upon the land at the time 
of the leasing, or upon the making of the lease in contemplation of a 
purpose which would inevitably result in the creation of an obnoxious con- 
dition.? If the possibility of the objectionable use be in the alternative, 





8. City of Mobile v. Lartigue, 23 Ala. App. 479, 127 So. 257, 1930 U. 8. 
Av. Rep. 50 (1930), discussed in: 1 JouRNAL oF Ar Law 365 (1930); 27 
Va. L. Rev. 81 (1930); Coleman v. City of Oakland, 110 Cal. App. 715, 295 
Pac. 59, 1931 U. S. Av. Rep. 61 ei" discussed in: 4 So. Cal. L. Rev. 316 
(1931) ; 2 JouRNAL or AiR Law 436 (1931); 2 Air L. Rev. 285 (1931) ; Mollen- 
cop V. City of Fag tee 8 Pac. (2d) 783, 1932 U. S. Av. Rep. 22 (Ore. 1932), 
discussed fh: 3 JOURNAL oF AiR Law 467 (1932). 





1. Rider v. Clark, 132 Cal. 382, 64 Pac. 564 (1901). 

2. 1 Tiffany, Landiord and Tenant (2nd ed, 1910), p. 686. 

8. Woodfall, Law of Landlord and Tenant (22nd a. 1927), p. 917; 
Gandy v. Jubber, 5 Best & S. 78 (1864). 

4. Keenan v. New Hanover County Commnrs., 156 N. C. 356, 83 S. E. 
556 (1914); City of Omaha v. Murphy Construction Co., 114 Neb. 583, 208 
N. W. 667 (1926). 


. State v. Emerson, 90 Wash. 565, 155 Pac. 579 (1916). 

6. Kallis v. Shattuck, 69 Cal. 593, 11 Pac. 346 A gt Gandy v. Jubber, 
supra; oe of Chicago v. Atwood, 269 Ill. oo we & E. 127 (1915). 

7. Baker v. Gates, 279 Mo. 630, 216 S. 5 (1919 ); Bd. of Freeholders 
v. Woodcliffe Land Improvement Co., 74 N. r ‘aa 355, 65 "A. 844 (1907). 
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and the condition arise through acts of the tenant which are not essential 
to the purpose of the lease, the tenant alone is liable.® 

In order to determine if a lease for the purposes of an airport con- 
templates an obnoxious use of the premises, inquiry must be directed to 
the question whether the ordinary conduct of an airport constitutes a 
nuisance per se. There are but few cases on this point. In these cases 
the courts have refused to answer the query in the affirmative, preferring 
to utilize in their investigations the criterion of a fair and reasonable use 
of the premises under the circumstances.2 State regulations concerning 
airports have been regarded as an implied recognition of their right to 
exist, especially those statutes enabling municipalities to condemn land, 
under eminent domain, for the purpose of establishing airports.1° There 
seems to be a tendency toward a method of approach which comprehends 
a recognition of the necessity of some adjustment on the part of surround- 
ing landowners, in the interests of progress, supplemented by the adjoining 
of objectionable practices which are not essential to the conduct of the 
ariport.11_ It must be added that the United States Circuit Court of Ap- 
peals in the Swetland case enjoined the maintenance of the airport alto- 
gether, but that action was not a rejection of the partial injunction method 
adopted by the lower court; it was a difference of opinion as to the pos- 
sible extent of the adjustment. In the Gay case, the plaintiff hospital 
obtained an injunction restraining the operation of the airport. Under the 
circumstances of that case there could be no adjustment at all. Any of the 
functions of the airport prevented the use of the hospital; one had to 
cease. The court placed the burden upon the late comer. But even this 
case denied the fundamental nuisance character of the airport, and pro- 
ceeded upon the unusual facts above set out. The cases support the con- 
clusion that an airport as an enterprise has a right to exist; it is only the 
unusual circumstances of operation and environs that render it a nuisance. 
Plaintiff, in the instant case, seeking to hold the landlord liable for the 
obnoxious acts of his tenant, without alleging their indispensability to the 
proper conduct of the airport itself, was waging battle against the weight 
of authority. 

A supplementary question, indirectly introduced by the case, is whether 
a landlord may be liable at all for trespasses committed by his tenant off 
the leased property. The well established rule that continued trespasses 
constitute an abatable nuisance settles the question. 

Rosert L. Grover. 

(1920). Lucid v. Citizens’ Investment Co., 48 Cal. App. 257, 198 Pac. 161 


9. Smith v.. New Sagiend Aircraft Co., 270 Mass. 511, 170 N. E. 
1930 U. S. Av. R. 1 (1930), Comment, 2 JouRNAL oF AIR ‘Law 82 Gost): 
Glatt v. Page (Dist. Ct., 3d Jud. Dist. of Neb., Docket 93-115, 1928), cited in 
Lowell, ‘“‘Who Is Owner of the Air Above the Land,” 1 Aircraft Age 22 (1929), 
cited in Wenneman, Municipal Airports, p. 277, cited in Sweeney, “Adjusting 
the Conflicting Interests of Landowners and Aviators in Anglo-American Law,” 
3 JoURNAL OF AIR Law 3387 (1932) ; qoresones v. Curtiss Airport Corp. (C. C. 
A. 6th, 1931), 55 F. (2d) 201, 1932 U. S. R. 1, Comment, 3 JOURNAL OF 
Ain Law 293 (1932): Gay - al. and Rush. “eoptet Vv. Taylor et al. (C. P. 
Chester County, Pa., Sept. 8, 2). 

10. City of Spokane v. Willixms, 157 Wash. 32, 288 Pac. 258, 1932 U. S 
Av. R. 71 (1930) : Eliott, “Unobstructed Airport Approaches,” 3 ‘JOURNAL OF 
AiR Law 207 (1982) ; contra, Gay et al. and Rush Hospital v. Taylor et al., 
supra (license from the Aeronautical Commission). 

11. Smith v. New England Aircraft Co., supra (unnecessarily low flying 
over adjoining property; Swetland v. Curtiss Airport Corp. (Dist. Ct. N. D. 
Ohio, 1930) 41 F. (2d) 929, 1930 U. S. Av. R. 21 (the raising of great clouds 
of dust); Ibid (strewing of handbills). 
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GasoLINE TAx—CoMMERCE—StTATE Tax on GASOLINE USED IN INTER- 
sTATE CoMMERCE.—[Federal] A Wyoming statute provided that all funds 
received from the tax on gasoline used at any municipal air field should 
be paid over to the city owning such air field for the maintenance and 
improvement of the airport.1 The plaintiff, engaged in interstate air trans- 
portation, had previously contracted with the cities of Cheyenne and Rock 
Springs, Wyoming, for the use of their municipal landing fields. The 
plaintiff brought suit to enjoin collection of the tax and the trial court dis- 
missed the bill. Held: on appeal, that the facts were substantially the same 
as in the case of Eastern Air Transport, Inc. v. South Carolina Tax Com- 
mission,2 that the tax on gasoline purchased in Wyoming was valid, and 
that the collection of the tax on gasoline procured by the plaintiff outside 
the State of Wyoming should be enjoined. Boeing Air Transport, Inc. v- 
Edelman, 61 F. (2d) 319 (C. C. A., 10th, Wyoming, Oct. 4, 1932). 

The tax on the sale of gasoline within the state, although the gasoline 
is intended to be used as fuel for interstate commerce, is not such a 
burden on that commerce that it violates the Constitution of the United 
States.3 

The Wyoming statute did not impair the obligations of the plaintiff’s 
contract with the municipalities. If the sole ground for sustaining the tax 
had been a charge for the use of the landing fields, it would have been an 
interference with contract rights, but the validity of the tax does not rest 
upon that basis. Whether the proceeds of the revenue measure are used 
for the improvement of airports or highways is of no concern to the 
plaintiff so long as the tax is levied for a public purpose.* 

Raymonp I. Suexorr. 


NEGLIGENCE—CARRIERS—DuTY OF AN AIR CARRIER TO Provipe SAFE PLACE 
FOR DISCHARGE OF PASSENGERS—STRIKING OF PASSENGER BY PROPELLER.— 
[Texas] A secent case from the court of civil appeals of Texas is the 
first of its type to be reported and the second to reach an appellate court. 
It involves the question of duty owed by an air carrier to its passengers in 
the disembarking of the passengers and their safe conduct from the aircraft 
to the hangar. In this case one Williamson was a passenger in a plane 
flying from Abilene to Dallas, Texas. When the plane landed at Dallas 
it was taxied up to the hangar and stopped facing north, to the east of the 
waiting room and hangar. Due to the position of the plane in parking, 
it was necessary for the passengers dismounting to walk around the front 
or the rear of the plane to get to the hangar. Deceased (Williamson) got 
out of the plane, started toward the front of the plane, ducked under a 
wing strut and was struck by a propeller. As the plane was to be used 
again, the motors had been left idling while the passengers were being dis- 
charged. Held: That it was negligence to stop the plane facing in a 
northerly direction; that it was negligence to discharge passengers while 
the propellers were still in motion; that it was negligence to fail to warn 
the deceased of any danger; that the carrier was negligent in failing to 





1. Special Session Laws, Wyo., 1929, Ch. 14. 

2. 285 U. S. 147, 52 S. Ct. 340 (1932). 

3. Eastern Air Transport, Inc. v. 8S. Car. Tax Comm., cit. note 2. For 
a discussion of the distinction between the taxes on “sale” and “use,” see 
comment, 3 JouRNAL oF AIR Law 309 (1932). 

4. Loan Assn. v. Topeka, 20 Wall. 655 (1874). 
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rope off an area around the propellers; that the carrier was negligent in 
failing to have an employee conduct passengers from the plane to the 
hangar. The element of contributory negligence put forth by the defendant 
was entirely overruled, the court and jury deciding that none of the acts 
of the plaintiff constituted negligence. The opinion was, therefore, based 
wholly upon the duty of the carrier saying (at page 1048): “It was ap. 
pellant’s (the carrier’s) duty to furnish Williamson a safe place to alight 
and a safe egress from its plane to the hangar where he desired to go.” 
Curtiss-Wright Flying Service, Inc., v. Williamson et al., 51 S. W. (2) 1047, 
1932 U. S. Av. R. 133 (Ct. of Civ. App. of Texas, 1932). 

The authorities in line with this case are few, and not one of them has 
been officially reported. In Berg v. Seitz, we have the same factual set-up 
except that there the plane in which the injured passenger had been riding 
was not on a scheduled run, inasmuch as it was being used, at the time the 
injury occurred, merely for “hopping” passengers. Counsel for the defense 
put forth the argument that this exempted them from the rules applying 
to common carriers but the court stated that the duty of the owner of a 
plane engaged in “hopping” passengers was no less than that of a carrier 
engaged in carrying passengers on scheduled routes. The other facts are 
the same, the plane was facing in such a manner that the passenger in 
leaving was forced to pass to the front or rear of the plane. Plaintiff 
passed to the front and was struck by the propeller. The court in ruling 
for the plaintiff said that the carrier was required “to exercise the highest 
degree of human care, skill, and foresight consistent with practical opera- 
tion of the plane in question. . . . The nature of the conveyance and the 
great danger involved would seem to require the utmost practical care 
and prudence for the safety of passengers.’ As in the Williamson case, 
the court and jury could find no negligence on the part of the plaintiff 
and refused to allow the contributory negligence defense. In the case of 
Hough v. Curtiss Flying Service, Inc.,2 we have the same facts except that, 
as in the Berg case, the plane was being used for “hopping” passengers. 
This case was found for the defendant. The only reasons that can be 
given for this are that the case was one of first impression, tried by a 
judge without a jury. The prior cases were jury cases. Another case 
following this line but distinguishable is Hamilton v. O’Toole,3 where some 
idea is given of what will constitute contributory negligence. The defend- 
ant was engaged in “hopping” passengers. The plaintiff had been up for a 
flight, and after the plane landed and the pilot was turning it on the apron, 
he left the cockpit, stepped forward from the wing to the ground, and 
walked into the revolving propeller. The defendant was found negligent 
in failing to give the plaintiff specific instructions that she was not to leave 
the plane unattended. The court denied recovery because the plaintiff had 
been contributorily negligent in failing to look out for her own safety. 

The Berg and Williamson cases, both of which allowed recovery, based 
the duty of the carrier on an analogy to railroad and street railway cases, 
saying that the duty owed a passenger by an air carrier was the same as that 
of any other carrier. This rule as laid down in 10 C. J. 854 (sec. 1294) is: 





1. 1931 U. S. Av. R. 111; Kansas, Dist. Ct. Wyandotte County. 

2. 1929 U. S. Av. R. 99; Massachusetts, Sup. Jud. Ct. 
co z 1930 U. S. Av. R. 133 (1927); Massachusetts, Super. Ct. Suffolk 
ounty. 
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“. , the general rule may be stated to be that the carrier is bound to 
exercise as high a degree of skill, and diligence in receiving a passenger, 
conveying him to his destination, and setting him down safely as the means 
of conveyance employed and the circumstances of the case will permit.” 


As stated in 4 R. C. L. 1144: 


“The generally accepted rule . . . is to the effect that carriers of pas- 
sengers are bound to exercise the highest degree of care, vigilance and pre- 
caution. , . . (at 1231). The duties of carriers of passengers, whether 
by land or water, are not limited to the mere transportation of their 
passengers. They are bound to provide safe and convenient modes of access 

. . Of departure from them, and negligence in this respect will render 
the carrier liable to one injured thereby.” 


The cases bear these rules out. In Caley v. Kansas City, Reid v. Minne- 
apolis St. Ry. Co.,5 Fitzgerald v. Des Moines City Ry. Co.,8 St. John v. 
Connecticut Co.,7 the duty owed to passengers leaving a carrier is described 
as the highest degree of care. In McCarron v. Erie Ry. Co.,8 Malzer v. 
Koll Transp. Co.,9 Lyons v. Pittsburgh Rys. Co.}© Griswold v. Chicago 
Rys, Co.,1 the rule is announced that the carrier must exercise the care 
which every prudent person would use under the circumstances. A typical 
case is Roden v. Connecticut Co.,12 where it is said that the “duty to furnish 
a safe place to alight is satisfied only by the highest degree of care and 
skill, reasonably expectable of intelligent and prudent persons engaged as 
carriers, in view of instrumentalities employed and natural dangers.” 

Assuming this to be the law the only thing that can be questioned is 
whether the analogy applied by the courts is a satisfactory one, considering 
the difference in the types of carriers. The danger element is to be con- 
sidered first, and it may be said that the danger in the air carrier is greater 
since a revolving propeller is always a potential source of injury. It takes 
some time for an aircraft motor to stop after the gasoline supply is cut 
off, so that the danger is foreseeable and should be guarded against. An- 
other factor of importance is the common knowledge of the instrumentality 
being used by the carrier. We, as a nation, are coming to learn more 
and more about aircraft but it can hardly be said that an airplane is as 
common an instrumentality as the train. The conclusion must be that the 
danger of injury to the layman is greater. There is no particular reason 
from the operator’s standpoint why a plane cannot be “taxied” into a posi- 
tion that affords the passengers the greatest safety in emerging therefrom. 
Canopies that are rolled out to the door of the plane, such as are used 
by some companies, afford a way of safety to the hangar and make injuries 
from a propeller an impossibility. Such precautions are not unreasonable 
and are merely an aid in carrying out the duty of any carrier to its pas- 
sengers and that is supplying safety. 

The real difficulty is presented, on the other hand, by airport field rules. 
Despite the fact that the doors to some aircraft are on the left side of the 





48 S. W. (2d) 25 ie ewer Kansas City Ct. of App.). 


10 N. J. Mise. L. 498, 159 A. 807 (1932). 
- 156 A. 6389 (1931—New Jersey, Ct. of Errors and App.). 
10. 801 Pa. 499, 152 4, 687 (1930). 
11. 339 Ill. 94, 170 N. 845 (1930). 
12. 113 Conn. 408, 155 Zz 721 (1931). 


4 
4 
q. 103 Conn. 641, 131 A. 396 (1925). 
8. 
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plane, some airport field rules require right side parking—for purposes of 
uniformity and supposed safety. Until the equipment used by aircraft 
operators is uniform, as to right or left side doors, it is obvious that a 
practical problem is presented to operators of equipment that, as to design, 
is in the minority. 

No decision dealing with the question here presented can fail to con- 
sider the effect of airport field rules, in addition to the care afforded by 
the operator in the particular instance. 

Wiitiam G,. CapLes. 


WorKMEN’S COMPENSATION—ACCIDENT ARISING OUT OF AND IN THE 
Course oF EmpLoyMENT.—[Missouri] Compensation was claimed by the 
daughter of Sidney Crutcher, an inspector of the Curtis-Robertson Airplane 
Manufacturing Co., who was killed in an airplane accident. Crutcher’s 
duties consisted of directing the activities of the inspectors and putting an 
official approval on all the machines manufactured. It was also necessary 
for him to sign certain “packing sheets” when a plane was completely in- 
spected and ready for delivery. On some occasions Crutcher’s duties re- 
quired him to go into the air with the test-pilot employed to take the 
finished planes from the factory to the hangar, but it was generally under- 
stood that he had to obtain permission to go up. A few minutes before 
the accident Crutcher was sitting in the rear seat of the plane, which the 
factory had just completed, and while he was looking over the “packing 
sheets,” the test pilot entered. Upon being informed that the pilot was 
taking the plane to the hanger deceased agreed to go along, although he 
had not express permission to do so. Crutcher was killed when the plane 
crashed. The “packing sheets” were found near the scene of the accident, 
some of them unsigned. Held: The accident arose out of and in the course 
of the employment within the meaning of the Compensation Act. Crutcher 
v. Curtiss Robertson Airplane Mfg. Co. (Mo. Sup. Ct., Sept. 3, 1932) 1932 
U. S. Av. R. 259. 

This case gives rise to the question much litigated in compensation 
cases as to when an accident arises or does not arise “out of” and “in 
the course of the employment.” In regard to this problem, quoting from 
Wrenbury, L. J., “No recent act has provoked a larger amount of litigation 
than the Workmen’s Compensation Act. The few and seemingly simple 
words ‘arising out of and in the course of employment’ have been the 
fruitful source of a mass of decisions turning upon nice distinctions and 
supported by refinements so subtle as to leave the mind of the reader in a 
maze of confusion.”! 

There have been very few cases in air law involving the precise ques- 
tion in controversy. However, a review of these cases may be somewhat 
illuminating. A salesman for a baking company, who travelled in an air- 
plane, distributed advertising matter, and took customers for rides at the 
direction of the employer, was injured when the plane fell during a testing 
flight. The court held that the accident arose “out of” his employment.” 
A pilot, while flying with passenegrs for hire, made a power dive in viola- 
tion of the Air Commerce Regulations and his employer’s instructions, and 





1. Herbert v. Fox, A. C. 405, 419 (1916). 
922) Schonberg v. Zinsmaster Baking Co., 173 Minn. 419, 217 N. W. 491 
(1 ‘ 
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the accident that occurred was held not to be “in the course of” his em- 
ployment. For the purpose of deducing the general doctrines or formulae 
that have been built up around the phrase “arising out of and in the course 
of the employment” which is present in the majority of state compensa- 
tion acts, it is necessary to rely on cases other than those involving avia- 
tion, but the general principles evolved can be applied to the field of aviation 
with little difficulty. 

The test that has been generally recognized is that an injury is received 
“in the course of” the employment when it comes while the workman is 
doing the duty which he is employed to perform; and the injury “arises 
out of the employment,” where there is apparent to the rational mind 
upon consideration of all the circumstances, a causal connection between 
the conditions under which the work is required to be performed and the 
resulting injury.* 

The violation of rules or instructions of the employer does not take 
the employee out of the scope of his employment, where such rules relate 
only to the manner of performing the tasks which he is directed expressly 
or impliedly to perform.5 

In the Frint Motor Car Co. case, supra, a similar situation was present, 
involving the violation of an instruction of the employer. There the court 
stated that, although the employee did not attempt to render the services at 
the place where he was told to perform them, nevertheless he was attempt- 
ing to perform a service for the employer just as truly as if he obeyed 
the instructions. This same reasoning is applicable to the present case 
where, despite a violation of an instruction of the company in going up in 
the plane without consent, Crutcher nevertheless was performing a service 
for his employer. Using the language of the general test he was doing 
the duty of inspection for which he was employed, and the causal relation 
between his employment and the resulting injury was quite evident. 

The courts are practically unanimous in holding that the words “acci- 
dent arising out of and in the course of employment,” as used in com- 
pensation acts should be given a broad and liberal construction in order 
that the humane purpose of the enactment may be realized.6 A factor that 
has influenced the courts to administer compensation acts in a liberal rather 
than in a technical or metaphysical fashion is that of “capacity to bear 
the loss.’ The courts have felt that the insurance companies with whom 
the employers have insured, are better able to bear the loss than the in- 
jured employee or the latter’s dependants,? 

In the last analysis the question is one that must be decided alone on 
the facts of each particular case, analogies from other cases not being very 
helpful. In the light of the facts of this case and in accordance with the 





8. Sheboygan Airways, Inc. v. Sigma Fields and Industrial Comm, of 
Wis., 1982 U. S. Av. R. 229 , 15, awn 

4. In re McNicol, 215 Mass. 497, 102 N. E. 697 eT a —— 
tion Co. v. Indus. a 283 Ill. 148, 118. N E. 1028 (1918 J 
218 N. Y. 148; 112 N. E. 750 (1916) ; amuse v. Barton, 1 K. 

5. State ex rel. Storm v. Hought, 56 N. D. 663, 219 =, 
Milwaukee v. Industrial Comm., 160 Wis. 238, 151 N. 2 
Motor Car Co. v. Industrial Comm., 168 Wis. 436, 170 N. 

6. Eugene Dietzen Co. v. Industrial Bd., 279 Ill. iY, 116 N. 
Cas. ie 764; Holland-St. Louis Sugar Co. v. Shraluka, 64 Ind. App. 546, 
116 N. 330 (1917). 

We i. F. Albertsworth, “Constitutionality of California Law Allowing 
Compensation,” 27 Ill. Law Rev. 422 (1932). 
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broad interpretation which should be given the act, the result reached by 
the court effectuates its humane purpose and is legally a justifiable one. 
Harotp Koven. 


DIGESTS 


Contracts.—[New York] Plaintiff was to be a passenger on a trans- 
atlantic flight in the dirigible “Graf Zepplin.” One of the conditions of his 
passage thereon was his agreement not to interfere with a grant by the 
operators of the Zepplin to another party of exclusive news rights covering 
the flight. Plaintiff made a contract with the defendant to send to it 
(under the guise of messages to friends) news stories of the flight. It 
does not appear whether defendant knew of the condition accompanying 
plaintiff's right of passage. In a suit on the contract, defendant sets up the 
fact of plaintiff's agreement with the operators as a defense. Held: that 
the defense is good. Reiner v. North Am. Newspaper Alliance, 259 N. Y. 
250, 181 N. E. 561, 1932 U. S. Av. Rep. 279 (1932). 

The majority opinion (Hubbs, O’Brien and Crouch, JJ.) bases its 
decision on the following line of argument: (1) One who wilfully and 
without reasonable justification induces another to breach his contract with 
a third person commits a tort; (2) The same result follows where the con- 
tract with the third party is broken, not because of inducement but because 
the actor has made performance by one party impossible; (3) A court will 
not aid a tort-feasor to recover a benefit founded on his tortuous act. 

Pound, C. J., concurred on the ground that: (1) plaintiff’s act of taking 
passage under the circumstances was a fraud on the operators of the 
Zepplin; (2) such a tort debars him from recovery. 

Crane, J., concurred on the ground that: (1) Plaintiff's conduct was a 
breach of the trust imposed in him by the operators; (2) This immoral 
conduct bars him from relief in a court of justice. 

Lehman, J., concurred on the ground that: (1) Plaintiff was under a 
general duty to refrain from inflicting wilful harm on another; (2) That 
his conduct here fell within that classification, and (3) That a court will 
not aid a wilful wrongdoer. 

For discussions of the non-aviation law problems presented by this case, 
consult: 19 Va. L. Rev. 79 (1932); 46 Harv. L. Rev. 158 (1932); 32 Col. 


L. Rev. 1236 (1932). 
Ropert KINGSLEY. 


Contracts—SALes—Guaranty.—[New York] Plaintiff had made a 
contract of sale of a Bellanca seaplane to be constructed according to 
specifications. Defendant had guaranteed payment of the purchase price 
up to $10,000, paying $2,000 on account. The contract called for title to 
remain in the vendor until full payment was made. Plaintiff, without re- 
ceiving payment, transferred title to the vendee who, for consideration, re- 
transferred it to a third person. Held: (1) This transfer constituted a 
material alteration of the defendant guarantor’s contract and, therefore, 
discharged him; (2) The contract of guaranty having been breached by 
the promissee, any payments made thereon must be returned to the guar- 
antor. Bellanca Aircraft Corp, v. Pere, 256 N. Y. S. 234, 235 App. Div. 


89 (1932). 
Ropert KINGSLEY. 


Damaces — WroncruL DeatH —AMouNntT or Verpict.—[New Jersey] 
Plaintiffs, as administratrixes, recovered verdicts for the deaths of their 
intestates as a result of an airplane accident. The defendant moved for a 
new trial on the ground (inter alia) that the verdicts were excessive. 

Plaintiff B recovered a verdict of $38,000. Her intestate was 37 years 
of age, his wife (the plaintiff) was 28. There were no children. He left 
an estate of about $28,000. Deceased’s income came principally from stock 
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market speculations and he had been turning over to his wife from $60 to 
$100 per week. It was not shown how much these payments averaged or 
how much thereof was expended for deceased’s living expenses. Held: 
verdict excessive insofar as it exceeds $25,000. 

Plaintiff A recovered a verdict of $33,900. Her intestate was 27 years 
of age, unmarried and living with his mother (the plaintiff) to whom he 
turned over some $40 or $50 per week, derived from the same sources as 
B’s. His estate was about $25,000. Held: verdict excessive insofar as it 
exceeds $15,000. Boele, Administratrix v. Colonial Western Airways, 158 
Atl. 440, 1932 U. S. Av. Rep. 51 (N. J. Sup. 1932). 

Rosert KINGSLEY. 


GasoLINnE TAx—STorRAGE oF GASOLINE UsEp 1n INTERSTATE COMMERCE.— 
[Tenn., and U. S. Supreme Ct.] A Tennessee statute (Chapter 58, Acts 
of 1923) imposed a tax upon all persons, corporations, etc., engaged in the 
business of “selling” gasoline in the state. Chapter 67, Acts of 1925, en- 
larged the scope of the law so as to include “‘storers” and “distributors” 
of gasoline. It provided that “storers and distributors should compute and 
pay this tax on the basis of their withdrawals or distributions’ and that 
the tax should accrue whether such withdrawal be for sale “or other use.” 
The plaintiff, a non-resident corporation and common carrier, was engaged 
in hauling and transporting by aeroplane from points outside the State of 
Tennessee to cities within the State of Tennessee, and from points within 
the state to points outside. It bought its gasoline outside of the state, 
bringing it into the state and storing it in private tanks to be withdrawn 
when needed. It was averred that the gasoline was not, and would not be 
withdrawn from storage for any other purpose whatever. This was a suit 
in equity to enjoin the collection of the tax on the ground that it imposed 
a burden upon interstate commerce. Held: injunction denied. The statute 
did not impose a property tax upon the gasoline, but imposed an “excise” 
or “privilege” tax upon the business of storing and withdrawing the gaso- 
line, the amount to be computed upon withdrawals. The storage and 
withdrawal, being completed in Tennessee, was an intrastate transaction, and 
not a transaction in interstate commerce. It was a business subject to 
“privilege” or “excise” tax. There is an obvious distinction between taxing 
gasoline used in interstate commerce, and taxing the business of storing 
within the state, and distributing or allowing the same to be withdrawn 
from storage for sale “or for other use.” American Airways, Inc. v. Wal- 
lace et al., 57 F. (2d) 877, 1932 U. S. Av. Rep. 209 (D. C. Tenn. 1932), 
discussed in 3 JouRNAL or Arr Law 468, was affirmed by a per curiam 
opinion of the United States Supreme Court, 53 Sup. Ct. 15, 77 L. Ed. 
(Adv. Ops.) 12. (Oct. 10, 1932). 

Davin AXELROD. 


INSURANCE—FIRE—INTERPRETATION OF CLAUSE “WHEN AIRCRAFT Is IN 
Fiicut.”—[Federal] The plaintiff’s plane was insured against “fire... 
arising . . . while the airplane is not in flight and including loss or 
damage from fire or explosion arising during, or as a result of, the start- 
ing, attempting to start, or running of any engine installed in the aircraft.” 
On a flight from Syracuse, New York, to Florida, engine trouble developed 
and an emergency landing was effected on a snow covered field. The air- 
plane rolled from thirty to fifty feet, then overturned. Not more than twe 
minutes later a fire was discovered about the motor, a fire which com- 
pletely destroyed the plane. In the ensuing action on the plaintiff’s insur- 
ance policy, the defendant moved to dismiss, (1) on the ground that the 
loss did not fall within the provisions of the policy, and (2) that the 
proximate cause of the loss was something which occurred while the plane 
was in flight and, consequently, was not a risk insured under the policy. 
The policy read: “The aircraft shall be deemed in flight from the time it 
starts taxiing immediately prior to and for the purpose of taking off, 
during the take-off, actual flight, descending, landing and taxiing immedi- 
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ately after landing until it reaches a terminal or parking or mooring place” 
and “the aircraft shall be deemed not in flight when in the hangar or else- 
where on the ground or water, except when taxiing in flight as hereinbefore 
defined.” Held: by the judge, that the facts were undisputed and “did not 
bring this case within the provisions of the policy covering an airplane when 
not in flight.” Bresee v. Automobile Insurance Company, 1932 U.S. Av. R. 
53: U.S. DG. N. DEN. Y,-Aprc25, 1932): 
Georce W. BALL. 


INSURANCE—INCONTESTABLE CLAUSE—EFFECT OF ON A LIMITATION FOR 
ENGAGING In AviaTion.—[New York] This action was brought by the 
beneficiary of a policy of insurance issued by defendant on the life of 
Wallace R. Chapin. The policy provided that during the first two years of 
the policy the insured was not to take an airplane flight “otherwise than 
as a passenger who is not owner of the conveyance, without the written 
consent of the company and the payment of extra premiums as the company 
may determine.” It was further provided that “should the death of the 
assured occur during the first two years of this policy directly or indirectly 
as a result of his so engaging in any branch of aeronautics or of making 
the aerial flights referred to above without paying the extra premium re- 
quired by the company, the liability of the company shall be limited to the 
return of all premiums paid.” The defendant brought itself within the 
provisions of the limitation by pleading that Chapin did engage in aviation 
without the consent of the defendant during the proscribed two year period. 
The plaintiff in its second amended reply relied upon a clause which read: 
“After two full years from its date of issue this policy shall, subject to the 
payment of premiums and to the terms of such disability and double in- 
demnity benefit privileges (if any), as form a part of this contract, be incon- 
testable.” The defendant moved to strike out this part of the second 
amended reply for legal insufficiency. Held: motion granted. American 
Home Foundation Inc., v. Canada Life Assurance Company, 1932 U. S. Av. 
R. 55 (N.Y. S.C, Spec. Term, Nov. 1, 193)). 

For a discussion of the question raised by this case, see a comment on 
Leidenger v. Pacific Mutual Life Ins. Co., 2 JouRNAL or Atr Law 602 (1931). 

Gerorce W. BALL. 


MasTER AND SERVANT.—[Arkansas] G was employed as a mechanic in 
repairing an airplane belonging to one JV’. Needing an automobile with 
which to get some materials, he secured the use of one belonging to de- 
fendant. According to some testimony, G was to take defendant to a 
theatre and later pick up defendant at the theatre. After leaving defendant 
and while on the way to the airport with the materials, G had an accident 
in which plaintiff’s car was injured. Held, there is no evidence to show 
that G, at the time of the accident, was on any business of the defendant 
or that the relation of master and servant existed between them. Ricks v. 
Sanderson, 49 S. W. (2d) 604 (Ark. 1932). 

Ropert KINGSLEY. 


NEGLIGENCE—COM MON CARRIER—UNAVOIDABLE ACCIDENT.—[IIlinois] Plain- 
tiff sued for $100,000 damages for personal injuries arising out of an aero- 
plane accident. The defendant’s plane in the course of landing at an inter- 
mediate field struck a tree about 400 feet from the edge of the field. Al- 
though the field, approved by the Department of Commerce, was marked 
with obstacle and boundary lights, the tree struck by the plane was not 
marked by an obstruction light. On behalf of the plaintiff the court gave 
the following instructions: (1) it was the duty of common carriers to do 
all that human care, vigilance, and foresight can reasonably do under the 
circumstances, and in view of the character of the mode of conveyance 
adopted, reasonably to guard against accidents and consequential injuries, 
and if they neglect so to do they are to be held strictly responsible for all 





NOTES, COMMENTS, DIGESTS 121 


consequences which flow from such neglect; that while the carrier is not 
an insurer of the absolute safety of the passenger, it does, however, in legal 
contemplation, undertake to exercise the highest degree of care to secure 
the safety of the passenger, and is responsible for the slightest neglect re- 
sulting in injury to the passenger, if the passenger is, at the time of the 
injury, exercising ordinary care for her safety. . . . On behalf of the 
defendant, the court instructed the jury: (8) that the defendant was not a 
guarantor or insurer of the safety of the plaintiff, but that under the law 
it was only required to exercise the highest degree of care in the manage- 
ment and control of the aeroplane consistent with the practical operation 
of the same . . (9) that the law does not exact or require of an 
aeroplane company that its servants should be all the while upon their 
guard against dangers not reasonably to be expected, or against unusual 
or extraordinary occurrences, nor does it require them to conduct their busi- 
ness with a degree of caution that would prevent the practical operation of 
their business; . . . (16) that it is not every accident which makes an 
aeroplane company liable for damages for a personal injury. If the acci- 
dent was unavoidable as far as the aeroplane company is concerned then 
no liability is incurred by it. . . . Held: The jury rendered a verdict 
in favor of the plaintiff for $10,000. An appeal has been taken to the 
Appellate Court of Illinois. McCusker v. Curtis-Wright Flying Service, Inc., 
1932 U. S. Av. R. 100 (Cire. Ct., Cook County, IIl.). 
Davin AXELROD. 


Torts—LIsEL AND SLANDER—THEFT oF ArrPLANE.—[Virginia] Defend- 
ant was the owner of an airplane, which plaintiff had been permitted to use 
on several occasions. On the day in question, plaintiff claims to have been 
again granted authority to use the plane. This the defendant denies. The 
plane fell and was damaged. After plaintiff’s refusal to pay for repairs, 
dciendant caused his arrest on a charge of stealing the plane. This charge 
was dismissed on the preliminary hearing and plaintiff brought an action 


for slander, recovering a verdict of $2,000. Held: (1) the evidence sup- 
ports a finding for the plaintiff; (2) the verdict is not excessive. Weather- 
ford v. Birchett, 164 S. E. 535 (Va. 1932). 

Ropert KINGSLEY. 


WorKMEN’sS COMPENSATION—DEATH OUTSIDE oF STATE WHERE EMPpLoy- 
MENT Contract Mape.—[New York] An airplane pilot, while working for 
a Connecticut corporation under a contract made in New York, was killed 
in Connecticut while piloting an air plane from Boston, Massachusetts to 
Newark, New Jersey. Held: his widow was entitled to compensation under 
the New York statute on the ground that his place of employment was in 
New York. Colonial Air Transport, Inc., et al. v. Tallman, and State In- 
dustrial Board, 259 N. Y. 6, 234 App. Div. 809, 253 N. Y. S. 938 (no opin- 
ion) affirmed (1932). 

Davin AXELROD. 


WorKMEN’s COMPENSATION — EMPLOYER AND EMPLOYEE— INDEPENDENT 
ConTractor—CoursE oF EmpLoyMEeNnT.—[California] Petitioner asks the 
annulment of an award of the California Industrial Accident Commission, 
awarding compensation to the claimant. The District Court of Appeal 
annulled the award on the ground that the relation of employer-employee 
did not exist. Murray v. Industrial Accident Commission, 69 Cal. App. 
Dec, 216, 10 Pac. (2d) 97 (April 7, 1932), discussed and criticized in 
(1932) 3 Journat or Arr Law, 470. On hearing in the Supreme Court of 
California it was held, that the relation did exist and, therefore, that the 
award should be affirmed. Murray v, Industrial Accident Commission, 84 
Cal. Dec. 258 (Sept. 16, 1932). 

The facts as stated in the opinion of the Supreme Court present a 
somewhat different picture than when interpreted by the District Court 
of Appeal: 
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(1) The Supreme Court finds that an employer-employee relationship was 
created: (a) The fact that claimant’s compensation was sufficient merely to 
cover his living expenses did not affect his status as an employee: “A 
person may work for his board and lodging, and during such employment 
he is just as much an employee as if he were paid a stipulated sum per 
day, or for any other fixed period of time. The sum paid might be only 
enough to pay his board and lodging, or it might be more, or even less. 
The amount of wage has no bearing whatever upon the relation existing 
between him and his employer.” (b) Petitioner had the right to control the 
manner of claimant’s conduct of the flight and had, in fact, dictated the 
route and given other instructions. “It is the right to exercise control, 
and not the exercise of that right which determines whether the person 
performing the service is an employee or an independent contractor.” 

(2) Since the evidence shows that petitioner was engaged (although 
as a “side-line”’) in selling airplanes, claimant’s employment was within 
petitioner’s business and was not casual. 

(3) The evidence does not show that claimant knew that a specific 
plane had been allotted to petitioner by the vendor, or that he was to fly 
that particular plane only. He was directed by petitioner to accept “a” 
plane of a certain model from the vendor, which he did. Consequently, 
in the absence of such knowledge on the part of claimant, he cannot be 
said to have departed from the scope of his employment in accepting and 
flying the plane actually tendered him by the vendor. 

Ropert KINGSLEY. 
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1932 UNITED STATES AVIATION REPORTS. Edited by Arnold W. 
Knauth, Henry G. Hotchkiss, and Emory H. Niles. Baltimore, Mary- 
land. J. H. Furst Co. Pp. xlvi, 440, 


This is the fifth volume of an annual report series. 282 pages are de- 
voted to court decisions, commission orders and administrative opinions. 
More cases are reported than in any previous year, thus, in a measure, in- 
dicating the growth of the aviation industry. Ten cases involve negligence 
in airplane operation, and several go directly to the question of common 
carriage. Nine deal with workmen’s compensation; six with airports— 
municipal ownership and regulation, eminent domain, trespass and nuisance; 
six are insurance cases—crash, accident, and life. Two decisions and one 
attorney general’s opinion involve gasoline taxes; three cases consider the 
rights and liabilities of flying schools as to students. Other cases and admin- 
istrative opinions refer to constitutional law, insurance, damages, and injury 
done by an exhibition balloon. One of these is a Canadian case which con- 
siders the question of Dominion and Provincial jurisdiction over aircraft 
operations. Five orders of state public utility commissions are shown re- 
lating to certificates of convenience and necessity, and one concerns the 
issuance of corporate stock. Eighteen cases are listed in the Supplementary 
section. 

Statutory material is sparse in this volume, since few legislatures have 
been in session in 1932. This section covers only a little over 50 pages. 
However, it includes the new Phillipine Island law which is closely pat- 
terned after the Air Commerce Act and some of the Air Commerce Regu- 
lations, and has the added feature of requiring airlines to file rates for 
approval by the government. 

Recent amendments to the Department of Commerce air regulations 
and the United States Airport of Entry Regulations are shown. 

The Habana Convention is set forth, together with Arrangements be- 
tween the United States and Germany, Italy and the Union of South Africa. 

The report of the Standing Committee on Aeronautical Law, 1932, of 
the American Bar Association, offering valuable comments on the develop- 
ment of air law, is to be found on pages 319-338. 

An Aircraft Rating Schedule is shown in the Commercial Forms sec- 
tion for insurance purposes. Comments on this formula may be found by 
reference to Aviation Engineering, November, 1932, pp. 18-19. 

The index-digest is not cumulative, but the pink sheets are again pres- 
ent, listing a 1913-1932 Cumulative Table of State and Territorial Aviation 
Statutes and Regulations; 1919-1932 Cumulative Table of Federal Statutes 
and Regulations; Cumulative Table of Cases Reported 1822-1932; and, as a 
new addition, a Cumulative Index of Decisions by Jurisdictions 1822-1932. 

This book is of the same appearance as its predecessors. The syllabi 
are apt and comprehensive, and the book is well indexed. It contains a 
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number of decisions and opinions which have not been officially reported, 
thus making it invaluable for reference purposes. 
Frank E, QuInopry. 


AvIATION AND Lire INsuRRANCE, By Ray A. Dunn. New York: Dillon 
Publishing Co., 1932. Pp. 168. 


This book is a sequel to one written in 1930 under the same title, both 
reporting studies made under the auspices of the Daniel Guggenheim Fund 
for the Promotion of Aeronautics. 

A present deterrent to flying is the lamentable ignorance of the potential 
passenger as to the security offered by his own insurance. Curiously, the 
idea persists that if a man be killed in an air catastrophe, his family will be 
without benefit of life insurance. This, despite the fact that insurance com- 
panies will accept the aviation risk without extra charge. 

It was to correct this misapprehension, to detail the actual coverage 
available not only for passengers but for pilots, professional and private, 
civil and military, that this book was conceived. In it is set forth analyses 
of the risks implicit in all kinds of flying, considered according to the 
license held by the pilot under the Department of Commerce regulations. 
In it also are a history, a criticism of the air insurance industry, a careful 
and minute exposition of the interrogatories submitted to the insurance 
applicant, the use by the various companies of aviation riders, and the rates 
of the individual companies for several categories of applicants. 

Finally, the author recommends (1) the establishment of a centrally 
located agency to compile statistics, to make extra ratings, to handle all 
legal matters and to act as an advisory council to the industry as a whole; 


(2) the classification of civil pilots according to the license which they 
hold, the separate classification of military and naval pilots, and the division 
of passengers into those who fly on scheduled airlines and those who fly 
otherwise; and (3) the education not only of the policy holder but of 
insurance salesman and brokers to an appreciation of the true nature of 
the insurance risk. 


Grorce W. Batt. 


AVIATION AND THE AERODROME. By H. Angley Lewis-Dale. Lon- 
don: Charles Griffin & Company, Ltd., 1932. Pp. xi, 168. 


As stated in its preface, this book is intended to supply a need among 
engineers, architects, town planners and municipal authorities for a non- 
technical treatise dealing mainly with airport sites and pointing out the 
broader engineering problems involved in airport construction. The material 
is free from all mathematical calculations and is profusely illustrated with 
photographs and inserted diagrams. 

The author goes into considerable detail in the first few chapters in 
discussing the selection of aerodrome sites, layout of buildings, construc- 
tion of landing fields, surface treatments, drainage, seaplane stations, sizes 
and designs of hangars, and costs. Items of expense are listed in terms 
of English currency. The last half of the book is concerned with less de- 
tail and gives more or less passing mention to the problems to be encountered 
in the installation of petrol supply systems; maintenance of aerodromes; 
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main expense items in construction; airship stations; the influence of the 
new designs of aircraft—including size and gyroscopic planes—catapult, and 
landing devices; superstructures; and miscellaneous equipment and accom- 
modations. Three of the latter chapters are devoted to giving illustrations 
of hangar designs, theoretical examples of aerodrome planning, and actual 
examples by descriptions of several English and Continental aerodromes. 

An appendix contains “Air Ministry Notes on the Location, Size and 
General Requirements of a Site for a Civil Aerodrome.” 

The explanatory material is very likely correct in every way as far as it 
applies to present aerodrome construction in Europe. However, it does not 
altogether meet the requirements of a student of airports in this country. 
The general construction principles are the same here as they are abroad, 
but the author does not give sufficient discussion to runways which are gen- 
erally used in the construction of our larger airports; the heating of hangars 
which is rather necessary for airline operation in cold weather; nor auto- 
matic sprinkling systems and other fire-prevention apparatus. No mention 
is made of the installation of radio-control stations for aiding planes to 
land in bad weather, or for traffic control. Many of the author’s sugges- 
tions are based on the assumption that the trend is toward larger planes. 
This may be true of seaplanes, but in this country a relatively small and 
fast land plane capable of carrying only 8 or 10 passengers is generally 
considered to be the most likely future design for airline use, since it 
satisfies the popular demand for speed and at the same time affords more 
economical and efficient operations. They can be flown in many units and 
on frequent schedules. 

The town planner who will be interested in attracting airline operations 
will find nothing said about the problems encountered due to the congestion 
caused by simultaneous airline arrivals and departures at one airport terminal. 
Such congestion is even now an enigma at airports of our larger cities. 

This book will serve the lawyer who desires to acquaint himself with 
general facts about airport construction, since it is non-technically written 
and is easy to read. However, the shortcomings mentioned should be borne 
in mind, 

Frank E. Quinpry. 


Aviation Statistics. Fourth Report of the Committee on Aviation of the 
Actuarial Society of America, September, 1932. Reprinted from 33 
Transactions of the Actuarial Society of America, October, 1932. 
New York: Globe Printing Co., Inc. 41 p. 


Although this report was prepared with aviation insurance in mind, it 
contains information valuable to anyone interested in evaluating the risks of 
flying. Mainly considered are the number and seriousness of accidents in 
relation to the kind of flying done, to the condition of the weather, to the 
class of license held by the pilot, to the number of hours flown by the 
pilot, and to the type of airplane used. The record of the pilot for 
violating Air Commerce Regulations and for previous accidents, the age 
of the pilot and his physical condition, are all reviewed in a attempt to 
correlate these data with the recorded accident experience. There is also 
an examination of accidents in military and naval flying. 
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The investigation has been careful and the conclusions are circumspect. 
It is recognized that the exposure has been scanty and that it may not 
be generalized with any certainty. If nothing else, the book shows the 
utility and scope of the Department of Commerce statistics. 
Grorce W. BALt. 


AN INTERNATIONAL AIR FORCE. By J. M. Spaight. London: Gale 
& Polden Ltd., 1932, Pp. vi, 115. 


There have been many proposals for the establishment of world peace 
and the prevention of wars. But the idea of setting up an international 
military force, in the nature of a civil government police department, com- 
posed of contingent air groups furnished by various nations to a central 
executive is considerably different from the plans which are generally sug- 
gested or discussed in this country. That it is not unusual, however, to Euro- 
pean thought is illustrated by a chapter devoted to sketching the views of 
proponents of an international military body to be used to suppress wars. 

The author’s view on the subject is expressed in the following para- 
graph: 

“The influence of air power, the writer submits, is likely to prove, in 
refutation of the generally accepted view, an influence for peace and sta- 
bility. Paradoxically, this last and apparently most menacing development 
of the technique of armed conflicts may be found to be a stage in the 
elimination of such conflicts: not, in the writer’s view at least, because 
of the fresh tale of horrors which it will add to the already hideous story 
of war, not yet because peace will be preserved by the simple expedient of 
dynamiting peace-breakers into eternity, but for another and a different 
reason, The reason is that the development of air power will fall in with 
and support another development—a development of political thought and 
international law—which is leading away from the traditional conception 
of war to a new one which will make the organization of war-prevention 
a less intractable problem.” 

The first chapter tells the story of a war between Colossus and Urbania 
in August of 1938 and of its immediate suppression by prompt action of the 
Council of the League of Nations in setting the international air forces 
upon the powerful Colossian concentrations. The author explains many 
outstanding objections to the formation of an international air force as 
illustrated by the story of the war between Colussus and Urbania. Among 
them are the constitutional and political problems. In the United States 
and in England the executive is closely checked by legislative and judicial 
action to ensure that the military power is not dealt with despotically. An 
international executive would have no such restraints. Similarly there 
would be conflicts between national laws and disciplinary actions to be 
taken by the international executive in keeping its forces under control— 
if such discipline were possible. 

The author points out that there has been a steadfast refusal, par- 
ticularly on the parts of the United States and England, to commit them- 
selves to putting any teeth in the League of Nations Covenant. It is not 
likely, therefore, that they would favor the establishment of an interna- 
tional military force under the control of any organization, 
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Even if military forces were assigned to the League it would not be 
sure of being able to draw upon them, since the legislatures control the 
numbers and also the financial appropriations to maintain them. In the 
recent Japanese situation, the idea of the League declaring an economic 
embargo against Japan through its member nations was looked upon with ex- 
treme popular disfavor. For the same reason the public would not permit 
its air forces to be used when its national interests were not immediately 
affected. The author thinks it would be impracticable for the League to 
maintain its own air forces. 

It would be necessary for commercial airlines as well as the military 
forces to be controlled by an international authority. The author thinks 
that this would not be possible since many airlines lie wholly within one 
nation which would not submit to denationalizing them. 

The right of self-defense is allowed at common law and cannot be 
denied by international law. Even the Briand-Kellogg Pact of 1928 rec- 
ognizes this right. But no rule of international law restricts a defending 
state from carrying on a war far beyond the necessity of defense. The 
author submits that the international air force would have to rush to the 
defense of a defending state, which might result in promoting a war it was 
striving to prevent. Indeed, it is impossible, generally, to know which 
belligerent is on the defensive side. 

However, Mr. Spaight thinks that wars of policy are definitely waning, 
in view of the Pact, and that wars of conquest are becoming impossible 
because an air force cannot occupy territory which it attacks. The political 
and practical considerations will tend to discourage any war except one 
which is strictly defensive. 

The author believes that the day will come many years hence when an 
international air police force will be used. He points out the Locarno Treaty 
of 1925 as illustrative of the mode in which it will develop. Groups of 
nations having interests in common will agree among themselves to lend 
military support to prevent wars involving any nation in a group. As con- 
ditions improve, the way will be paved for the combination of these groups 
so that an international air force for police purposes will be feasible. 

The last chapter consists of an imaginary conversation between two 
people which serves to summarize the material already covered. The au- 
thor inserts the notation that he hopes “someone will resurrect this ‘Imagin- 
ary Conversation’ in the year 2032.” 

Mr. Spaight is well-known for having produced many outstanding 
treatises on the international phases of air law. As usual his style of writ- 
ing is easily followed, and it indicates a great concentration of thought 
within a relatively few pages. 

Frank E, Quinnpry. 


REPORT ON THE PROGRESS OF CIVIL AVIATION, 1931. By the 
Air Ministry—Directorate of Civil Aviation. London: H. M. Sta- 
tionery Office, 1932. Pp. 98. 


This Report, with five excellent maps in color appended, is divided in 
three parts covering a record of flying activities in (1) The United King- 
dom, (2) The Dominions and Colonies, and (3) in Foreign Countries. In 
addition to the maps, two appendices indicate the world air transport de- 
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velopments and give statistics of regular air transport, by countries. The 
Report is fully illustrated and is replete with chart information. 

Five chapters on Civil Flying, Aircraft Development, Ground Organiza- 
tion, Administration, and Statistics, offer a detailed record of air activities 
in the United Kingdom. With regard to developments in safety, it is in- 
teresting to note that but fifteen fatalities occurred in fifty-two accidents 
reported, and “In British commercial aviation, both at home and overseas, 
no fare-paying passenger was injured in any way during the period under 
review.” “As in previous years, the large majority of serious accidents 
involved aircraft flown by private-owners or by members of flying clubs” 
(p. 48). The record shows a total of 25,211 passengers carried in British 
commercial aviation on regular transport lines for a total of 1,604,000 
miles (p. 57). 

Part II, on the Dominions, India, and the Colonies, gives a short sum- 
mary of subsidies, air services, clubs, etc. The summary in Part III, on For- 
eign Countries, dealing with both finance and air services, is of particular 
value. 

With the exception of a short statement on the program of the Cina, 
Citeja, and International Air Conferences (pp. 40-43), there is no material 
directly pertaining to air law. But, as a statistical reference manual, the 


Report is invaluable. 
BDF. 


THE AIR ANNUAL OF THE BRITISH EMPIRE. (Vol. IV.) Edited 
by Squadron-Leader C. G. Burge. London: Gale & Polden, Ltd., 
1932. Pp. xlviii, 714. 

Like its predecessors, this volume records the progress of British avia- 
tion during 1931-32. Written primarily for the aviation industry, the An- 
nual is divided into four sections as follows: 

Part I, pp. 3-172, deals with developments throughout the Empire rela- 
tive to civil aviation, service aviation, aerodromes, air survey, insurance, 
and aircraft and engine development. 

Part II, pp. 173-482, details the growth of the British industry as to 
aero-engines and components, aircraft—civil and military—aircraft materials, 
aerodrome and airway equipment, air survey and photography, and aircraft 
components. There follows a general reference section, pp, 483-530, that 
will be found particularly valuable to American readers. 

Part III, pp. 531-624, offers a summary, in French, of the types of air- 
craft, motors, etc., with specifications thereof, manufactured and used in 
Great Britain. 

Part IV, pp. 625-714, is identical with Part III, but is written in 
Spanish, ~ 

The volume is fully documented and illustrated. 

PB. Dik. 
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gress, Croydon, May 65, 1932. 
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What of the Private Flyer? C. L. Lawrance, 10 Natl. Aero. Mag. 13, 


Mar. 
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Mar. 

Aviation Before Congress, 31 Aviation 277. 

Bombardment Aviation in Our System of National Defense, J. E. Fechet, 
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Air Traffic Rules of the State of Illinois, 3 JouRNAL or Arr Law 97. 

Aviation Commission—Administrative Law—Delegation of State Powers 
to Federal Government (State v. Larson), H. Heineman, 3 JouRNAL 
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Constitutional Law—Delegation of State Legislative Power—lIncorpora- 
tion by Reference in New Jersey State Aviation Act of Federal 
Aviation Rules and Regulations (State v. Larson), H. Heineman, 3 
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Federal and State Control of Air Carriers by Certificates of Convenience 
and Necessity, M. W. Willebrandt, 3 JouRNAL or AIR Law 159. 

Effects of Aviation on International Relations, A. EH. Curtis, 17 U. S 
Air Serv. 21, Apr. 

Legislative and Administrative Activities, 3 Air Law Rev. 143. 
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Regulation of Aircraft as Common Carriers, I. 8. Rosenbaum, 3 Jour- 
NAL OF AIR LAW 194. 

Regulation of Intrastate Flying by the Federal Government and of 
Intrastate Flying by State Governments, J. W. Cupp, 3 JOURNAL OF 
AIR Law 122. 

heer of the Standing Committee on Aeronautical Law of the A. B. A., 

32, 3 JoURNAL oF AiR Law 682. 

Validity of State Tax on Gasoline Sold to or Used by Interstate Air- 

plane Traffic, 17 Ia. Law Rev. 242. 


4. Contracts 


Bailments—Duty of Bailee—Test Flights é Transcontinental Airport of 
Toledo, Inc. v. Ogden), R. Kingsley, 3 JouRNAL oF AIR Law 467; 
3 Air Law Rev. 175. 

Guaranty and Suretyship—Breach of Condition as Discharge (Bellanca 
Aircraft Corp. v. Pero), 3 Air Law Rev. 348. 


5. Crimes 


The Aeroplane and Crime, 35 Law Notes 203. 
Air Law Violators Pay $1025 in Fines, 7 Av. Eng. 33, 
Breaking a Bad Habit (Arrest in Air), 17 U. S. Air Ry Se, June. 
Crime Flies, B. Johnson, — Liberty 52, Jan. 23. 
Se Plane (Opinion of Atty. Gen. of Okla.), 3 Air Law 
eV. ; 
Prosecution of Unlicensed Flying Cases, Fred D. Fagg, Jr. & L. Freed- 
man, 3 JOURNAL OF AIR Law 515. 
Workmen's Compensation—Scope of the Employment—Violation of Stat- 
ute Prohibiting Acrobatic Flying (Sheboygan Airways Inc. v. Field), 
R. F. W. Smith, 3 JouRNAL or Arr Law 464. 
War Against Smuggling, K. M. Painter, 10 Pop. Av. 97, Feb. 
With the Sky Police, 57 Pop. Mech. 26, Jan. 


6. Evidence 


Negligence—Evidence—Res Ipsa Loquitur (English v. mye Fe F 
Matthews, 3 JouRNAL or AiR Law 312;.3 Air Law Rev. 183 
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Negligence—Res Ipsa Loquitur as Applied to Aviation (Wilson vy. 
Colonial Air Transport), R. Kingsley, 3 JoURNAL OF AIR Law 469; 
D. Axelrod, 3 JouRNAL oF AiR Law 662; H. Osterhout, 3 Air Law 
Rev. 340; 3 Air Law Rev. 76, 185. 

Prosecution of Unlicensed Flying Cases, Fred D. Fagg, Jr. & L. Freed- 
man, 3 JOURNAL OF AIR Law 515. 

Torts—Aircraft—Common Carriers—Res Ipsa Loquitur (Smith v. O’Don- 
nell), R. Kingsley, 3 JOURNAL OF AIR LAW 463; 3 JOURNAL OF AIR 
Law 668; 3 Air Law Rev. 178; 21 Cal. Law Rev. 70; 16 Minn. Law 
Rev. 580; 6 Temple Law Quart. 573; 12 West. Fly. 18, Jan.; 12 
West. Fly. 27, Oct. 


7. Insurance 


An Aircraft Insurance Rating Formula, 7 Av. Eng. 18, 

Aviation—Incontestability (Bernier v. Pacific Mutual Lie Ins. Co. of 
ro gaan G. Ball, 3 JouRNAL or AiR LAw 321; 78 Ins. Law Jour. 

Aviation Insurance and Liability, 10 Aircraft 20, Aug. 1. 

Aviation Insurance at New Low Rates, 3 So. Av. 23, July. 

Aviation Statistics (4th Report of the Committee on Aviation of the 
Actuarial Soc. of Am., Sept., 1932), 33 Trans. of Act. Soc. of Am., 
Part 2, No. 88, Oct. 

Flying Risks and Life Insurance, 42 Aeroplane 900. 

Insurance—Accident “While in or on an Airplane” (Murphy v. Union 
Indemnity Co.), G. Ball, 3 JouRNAL oF AIR Law 321. 

—— of “Engaged in Aeronautics,” 18 Va. Law Rev. 

, Feb. 

Insurance—Double Indemnity Clause—Exception ‘Participating in Aero- 
nautic Operations” (1st Natl. Bank of Chattanooga v. Phoenix Mu- 
tual Life Ins. Co.), G. Ball, 3 JouRNAL oF AiR Law 311; 3 Air Law 
Rev. 182. 

Insurance—Injury While Engaged in Aeronautics (Blonski - Bankers’ 
Life Ins. Co.), C. Zollmann, 3 JOURNAL OF AIR Law 661 

Insurance—Refund of Premium (Aero Ins. Co. v. Rand), D. * Axelrod, 3 
JOURNAL OF AIR LAW 668. 

Life Insurance Companies Eliminate Flying Hazard, R. W. Robbins, 
3 Aircraft Age 5, July. 

Life Insurance—Interpretation of ‘‘Aeronautic Expedition” (Gibbs v. 
Equitable Life Assurance Soc. of the U. S.), G. Ball, 3 JOURNAL oF 
Arr Law 135; 2 Air Law Rev. 284, 405; 35 Law Notes 38, 214; 
6 St. John’s Law Rev. 133. 

Life Insurance—Interpretation of ‘Participating in Aeronautic Opera- 
tion” (Flanders v. Benefit Assn. of R. R. Employees), G. Ball, 3 
JOURNAL OF AIR LAW 142; 3 Air Law Rev. 75. 

Lloyd’s—The World’s Shock Absorber, 42 Aeroplane 284. 

New Insurance Plan by Barber & Baldwin, 7 Av. Eng. 34, Aug. 

New Low Insurance Will Encourage Amateur Flying, 17 U. S. Air Serv. 
46, Aug. 

Tendencies in the Insurance of Aviation Hazards, S. B. Sweeney, 161 
Ann. of Am. Acad. Polit. & Soc. Science 111. 


8. Interstate Commerce 


Aviation Commission—Administrative Law—Delegation of State Powers 
to Federal Government (State v. Larson), H. Heineman, 3 JoURNAL 
or AiR Law 456; B. B. Strell, 3 Air Law Rev. 158; 3 Air-Law Rev. 


180. 

Certificates of Convenience and Necessity for Aircraft Carriers, H. C. 
Knotts, 3 JouRNAL oF ArR Law 58. 

Certificates of Convenience for Air Transport, Fred D. Fagg, Jr. & A. 
Fishman, 3 JOURNAL OF AIR LAW 226. 

Constitutional Law—Power of State to Tax Gasoline Used by Airplanes 
Engaged in Interstate Commerce (Eastern Air Transport, Inc. V. 
S. C. Tax Comm.), 3 JOURNAL oF AIR Law 140; S. 7. Simon, 3 Air 
Law Rev. 54; D. M. Hicks, 1 U. of Det. Law Jour. 203; 49 Bank. 
ge pang Rag = Col. Law Rev. 903; 45 Harv. Law Rev. 384; 18 

Law Rev 

Constitutionality of ne Taxes in Light of Their Current Operation, 
41 Yale Law Rev. 763. 

Constitutionality of State Registration of Interstate Aircraft, E. F. Al- 
bertsworth, 3 JouRNAL oF AIR Law 1. 

Federal and State Control of Air Carriers by Certificates of Convenience 
and Necessity, M. W. Willebrandt, 3 JouRNAL oF AIR Law 159. 
Gasoline Tax—Commerce—State Sales Tax on Gasoline Used in Inter- 

state Commerce (Trans. € West. Air, Inc. v. Lujan), R. I. Suekoff, 
3 JOURNAL OF AIR Law 309; 3 Air Law Rev. 181. 
Gasoline Tax—Commerce—State Tax on Gasoline Used in Interstate 
Commerce (Boeing Air Transport Inc. v. Edelman), R. I. Suekoff, 
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3 JOURNAL oF AIR Law 141; 5 U. of Cinc. Law Rev. 492; 45 Harv. 
Law Rev. 385; 15 Corn. Law Quart. 131; U. S. Daily, Oct. 20, 1932. 

Gasoline Tax—Public Airports or Landing Fields (Opinion of Atty. Gen. 
of Mich.), 3 Air Law Rev. 75. 

Gasoline Tax—State Sales Tax on Gasoline Used in Interstate Commerce 
(Mid-Continent Air Express Corp. v. Lujan), R. I. Suekoff, 3 Jour- 
NAL OF AIR Law 132. 

Gasoline Tax—Storing and Distributing—Ultimate Use in Interstate 
Commerce (Am. Airways, Inc. v. Wallace), D. Sampsell, 3 JouRNAL 
oF AIR LAw 468. 

The Proposed Federal Merchant Airship Act and its Comparison with 
the Existing Maryland Act, EH. A. Poe, Jr., 3 JOURNAL oF AIR Law 
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Regulation of Aircraft as Common Carriers, I. S. Rosenbaum, 3 JouRNAL 
oF AIR Law 194. 

Regulation of Intrastate Flying by the Federal Government and of In- 
trastate Flying by State Governments, J. W. Cupp, 3, JouRNAL oF 
AiR LAw 122. 

State Control of Aeronautics in 1931, C. Zollmann, 3 JouRNAL oF AIR 
Law 68; reprinted as: Statutory Changes in Air Law in 1931, 16 
Marquette Law Rev. 199. 

State Sales Tax on Gasoline Used by Interstate Airlines, A. T. Rogers, 
Jr., 3 JOURNAL OF AIR Law 449. 

Validity of State Tax on Gasoline Sold to or Used by Interstate Air- 
plane Traffic, 17 Ia. Law Rev. 242. 


9. Liability: Negligence 


Aeronautics—Carriers—Liability of Owner of Aeroplane for Injuries to 
Passengers (Smith v. O’Donnell), R. Kingsley, 3 JOURNAL OF AIR 
Law 463; 3 Air Law Rev. 178; 21 Cal. Law Rev. 70; 16 Minn. 
Law Rev. 580; 6 Temple Law Quart. 573; 12 West. Fly. 18, Jan.; 
12 West. Fly. 28, Oct. 

Airports—Sageging Wire—Municipal Corporation Liability (Mollencop v. 

City of Salem), D. Sampsell, 3 JouRNAL oF AIR LAW 467; 3 Air 
Law Rev. 349; C. W. Tooke, 21 Natl. Mun. Rev. 330. 

Aviation Insurance and Liability, 10 Aircraft 20, Aug. 1. 

Liability for Damages Caused by Aircraft on the Ground; a Proposed 
International Code, A. Ambrosini, 3 Air Law Rev. 1. 

Limitations of Aircraft Liability, J. F. O’Ryan, 3 Air Law Rev. 27. 

Limitation of Aircraft Owner’s Liability, A. W. Knauth, 3 Air Law Rev. 


135. 

Negligence—Collision of Aircraft—Instruction (Ebrite v. vgs ll R. 
Kingsley, 3 JoURNAL oF AIR Law 462; 3 Air Law Rev. 17 

Negligence—Common Carriers—Res Ipsa Loquitur (Wilson v. Golontal 
Air Transport, Inc.), R. Kingsley, 3 JouRNAL oF AIR Law 469; D. 
Azgelrod, 3 JouURNAL OF AIR LAW 662; H. Osterhout, 3 Air Law 
Rev. 340; 3 Air Law Rev. 76, 185. 

Negligence—Dismissal of Action—Failure. to Establish Defendant’s Con- 
nection With Falling Balloon (Lansing v. Miller), 3 Air Law Rev. 


349. 

Negligence—Liability for Disturbing Fox Farm by Low Flight (Neb. 
Silver Fox Corp. v. Boeing Air Transport, Inc.), D. Axelrod, 3 
JOURNAL OF AIR LAW 669; 3 Air Law Rev. 349. 

Negligence—Evidence—Common Knowledge of Jurors—Res Ipsa Loqui- 
tur (English v. Miller), J. T. Matthews, 3 JouRNAL oF AIR LAW 
312, 3 Air Law Rev. 183. 

Negligence in the Law of Aviation, J. Schneider, 12 Boston Univ. Law 


10. Taxation 


Aviation Law: How Many Licenses to Fly, and How Much Gas Tax? 
31 Aviation 115. 

Constitutional Law—Power of State to Tax Gasoline Used by Airplanes 
Engaged, in Interstate Commerce (Eastern Air Transport, Inc. v. 
S. C. Tax Comm.), 3 JouRNAL oF AiR Law 140; S. 7. Simon, 3 Air 
Law Rev. 54; D. M. Hicks, 1 U. of Detroit Law Jour. 203; 49 
pag Law Jour. 735; 32 Col. Law Rev. 903; 45. Harv. Law Rev. 
3 18 Va. Law Rev. 910. 

Constiniianelity of Gasoline Taxes in Light of Their Current Operation, 

Yale Law Rev. 

Gasoline Tax—Commerce—State Sales Tax on Gasoline Ms in eg 
state Commerce (Trans. € West. Air. Inc. v. Lujan), R. I. Suekoff, 3 
JOURNAL OF AIR Law 309; 3 Air Law Rev. 181. 

Gasoline Tax—-Commerce—State Tax on Gasoline Used in Interstate 

Commerce (Boeing Air Transport, Inc. v. Edelman), R. I. Suekoff, 

3 JOURNAL oF AIR LAW 141; 5 Univ. of Cinc. Law Rev. 492; 45 

age aad Rev. 385; 15 Corn. Law Quart. 131; U. S. Daily, Oct. 
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Gasoline Tax—State Tax on Gasoline Used in Interstate Commerce 
(Mid-Continent Air Express Corp. v. Lujan), R. I. Suekoff, 3 Jour- 
NAL OF AiR Law 132, 

Gasoline Tax—Storing and Distributing—Ultimate Use in Interstate 
Commerce (Am. Airways, Inc. v. Wallace), D. Sampsell, 3 JouRNAL 
or Arr Law 468. 

Gasoline Tax—Public Airports or Landing Fields (Opinion of Atty. Gen. 
of Mich.), 3 Air Law Rev. 75 

State a Tax on Gasoline Used by Interstate Airlines, A. T. Rogers, 

3 JOURNAL OF AIR Law 449. 

Validity of State Tax on Gasoline Sold to = Tenens by Interstate Air- 

plane Traffic (Note), 17 Ia. Law Rev. 242 


11. Trespass: Nuisance 


Adjusting the Conflicting Interests of Landowner and Aviator in Anglo- 
American Law, E. C. Sweeney, 3 JouRNAL OF AIR LAW 329, 531. 
Airport—Nuisance—Trespass—Maxim—Rights of Neighboring Land- 
owners (Swetland v. Curtiss Airports Corp.), E. C. Sweeney, 3 
JoURNAL OF AIR LAW 293; G. Foster, Jr., 3 Air Law Rev. 151; 
3 Air Law Rev. 175; L. Falkin, 17 Corn. Law Quart. 679; B. D. 
Isaminger, 11 Ore. Law Rev. 411; J. C. Burdett, 38 West Va. Law 

Quart. 366. 

Airspace is not the Property of Surface Owners, J. A. Eubank, 17 U. S. 
Air Serv. 23, ay. 

Airspace Ownership and the Right of Elight, Fred D. Fagg, Jr., 3 Jour- 
NAL OF AIR Law 400; reprinted in 2 Revista Juridica de la Uni- 
versidad de Puerto Rico 104. 

—- — Court of Georgia (Thrasher v. City of Atlanta et al.), 

oO. x 

The Correlative Interests of the Landowner and the Airmen, R. Kingsley 
& C. Mangham, 3 JouRNAL OF AIR LAW 374. 

Doctrine of Airspace Zone of Effective Possession, J. A. Hubank, 12 
Boston Law Rev. 414; 18 A. B. A. Jour. 812. 

—— Aspects of Sky-Writing and Sky-Shouting, 10 Bombay Law Jour. 


2. 

Negligence—Liability for Disturbing Fox Farm by Low Flight (Neb. 
Silver Fox Corp. v. Boeing Air Transport, Inc.), D. Axelrod, 3 
JOURNAL OF AIR LAW 669; 3 Air Law Rev. 349. 

Ownership of Subjacent Land (Note), 18 Ia. Law Rev. 67. 

Ownership of the Air, H. Osterhout, 35 Current History 817. 

Progress of Aviation Law, G. W. Lupton, Jr., 31 Aviation 463. 

Report From the Select Committee on Sky-Writing (London: His 
Majesty’s Stationery Office). 

The Right of Flight, H. D. Ewing (New York: Baker Voorhis & Co.). 

The bog rj Flight Over Private Property, W. M. Allen, 7 Wash. Law 

ev 4 

The Right to the Sky, 1 South African Law Times 126. 

Rights in Airspace, J. A. Eubank, 1 Justinian 5, 6, Feb. 23. 

Rights in the Air Space (In re the Regulation and Control of Aero- 
nautics in Canada), 173 Law Times 147; Hotchkiss, 3 Air Law 
Rev. 338; 3 Air Law Rev. 336; 48 Law Quart. Rev. 142; 1 Fortn. 
Law Quart. 101; 6 Austr. Law Jour. 47. 

Skywriting, 24 Flight 420; 24 Flight 638; 173 Law Times 90. 

Skywriting and “Shouting” Law on Air Ownership, The Times (Lon- 
do n), p. 8, col. 6, May 6. 

The Sky Writing Report, 24 Flight 617. 

— of ied Flying of Aircraft, G. R. Wilson, 7 U. S. Daily 127, 

ug. 

sents ieee Given Dominant Rights in Overlying Airspace, J. A. 

Eubank, 9 Long Island Realty Mag. 6, Mar. 
— Owners and the Right of Flight F. H. Bohlen, 19 A. B. A. Jour. 


Usque ad Coelum, 73 Law Jour. 
Who Owns the Air, ° ae zF ‘12 West. Fly. 38, May. 


12. Workmen’s Compensation 


Employer and Employee—Independent Contractor—Course of Employ- 
ment (Murray v. Industrial Accident Comm.), R. Kingsley, 3 Jour- 
— Arr Law 470; 66 U. S. Law Rev. 448; U. S. Daily, Oct. 12, 

Termination of Employment—Airplane Test Pilot (Lambert v. Heath 
Aircraft Corp.), R. F. W. Smith, 3 JouRNAL or AIR Law 471; 3 
Air Law Rev. 350. 

Workmen’s Compensation—Death of Theatre Manager in Aeroplane 
While Traveling to Advertise Theatre (Constitution Indemnity Co. 
v. Shytles, et al.), E. G. Nedow, 3 JouRNAL oF AIR Law 137, 
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Workmen’s Compensation—Private Pilot as an Employee (Meyer v. 
Industrial Comm. et al.), C. G. Briggle, 3 JouRNAL oF AIR LAW 
316; 3 Air Law Rev. 185. 

Workmen’s Compensation—Scope of the Employment—Violation of 
Statute Prohibiting Acrobatic Flying (Sheboygan Airways Inc. v. 
Field), R. F. W. Smith, 3 JouRNAL oF AIR Law 464; A. Fishman, 3 
JOURNAL OF AIR Law 322; 3 Air Law Rev. 350. 


Iv. AERONAUTICAL REGULATORY AND ENCOURAGEMENT 
PROBLEMS 


1, Federal 

Air Commerce Regulations, Amended to Jan. 1, 1932, Aero. Bull. No. 7. 

Air Navigation Arrangement and Arrangement Relating to Exported 
— Between the U. S. and Germany, Treaty Infor. Bull. No. 
32, May. 

Air Navigation Arrangement Between the U. S. and Italy, S. Latchford, 
3 JOURNAL OF AIR Law 75. 

Air Navigation Arrangement Between the U. S. and Italy, Treaty Infor. 
Bull. No. 31, Apr.; 3 JoURNAL oF AIR Law 109. 

Aircraft Regulations in the U. S., 2 Cumulative Dig. of Inter. Law 
and Relations 83 (Nos. 37 & 38), Nov. 11. 

Airport Management, Aero. Bull. No. 17. 

Airport Rating Regulations, Effective as Amended July 1, 1932, Aero. 
Bull. No. 16. 

Airworthiness Requirements of Air Commerce Regulations, Aero. Bull. 
No. 7- 

Aviation Arrangements Between the U. S. and Germany, 4 Air Com- 
merce Bull. 8; Press Releases 540. 

Aviation Before Congress, 31 Aviation 277. 

Civil Aircraft Accidents and Casualties, Aero. Bull. No. 13. 

Closer Supervision to Be Exercised Over Transoceanic Flights, 4 Air 
Commerce Bull. 259. 

Congress Encourages Transoceanic Airship Program, 17 U. S. Air 
Serv. 19, July. 

Constitutional Law—Delegation of State Legislative Power—Incorpora- 
tion by Reference in New Jersey State Aviation Act of Federal 
Aviation Rules and Regulations (State v. Larsen), H. Heineman, 
3 JoURNAL OF AIR Law 456; B. B. Strell, 3 Air Law Rev. 158; 3 
Air Law Rev. 180. 

Establishment and Operation of Department of Commerce Intermediate 
Landing Fields, Aero. Bull. No. 11. 

Federal and State Control of Air Carriers by Certificates of Con- 
venience and Necessity, M. W. Willebrandt, 3 JouRNAL oF AIR LAW 


159. 

Flights Over Italian Territory by American Aircraft, 3 Air Commerce 
Bull. 477. 

From Federal Funds, H. 8S. McDonald, 12 West. Fly. 16, Aug. 

German-American Agreements Concerning Air Navigation, 3 JouRNAL 
or AIR LAW 648 

The Government and the Amateur: How the Hand of Regulation Is 
Lifted to Allow the Sportsman Pilot to Have a Fuller Scope in 
the Skies, C. M. Young, 7 Sports. Pilot 11, Mar. 

He Rules an ‘Empire in the Air (Col. C. M. Young), J. M. Beatty, 115 
American 56, Sept 

How the Federal <a Should Regulate the Air Utilities, 8. G. 
Bratton, 10 Pub. Util. Fortn. 142. 

Interpretations for Air Line Regulations, 4 Air Commerce Bull. 177. 

Legislative and Administrative Activities, 3 Air Law Rev. 143. 

Minimum Requirements for U. S. Air Force and Army Aviation, J. Z. 
Fechet, 20 Aero Dig. 27, Mar. 

Naval Appropriation Bill, 17 U. S. Air Serv. 44, Aug. 

Naval Aviation and the Air Corps “Tell All”: Congress Conducts its 
Annual Inquisition into the State of the National Defense in the 
Air, 31 Aviation 261. 

New Regulations Affecting Pilots and Co-Pilots, 3 Aircraft Age 15, June. 

Objections to New Uniform Aeronautical Code, J. J. Hayden, 18 A. B. 
A. Jour. 121. 

Procedure Governing Obtaining of Permission to Fly in yuewten Coun- 
tries for American Airmen, 3 Air Commerce Bull. 58 

The Proposed Federal Merchant Airship Act and its lie With 
a Existing Maryland Act, E. A. Poe, Jr., 3 JouRNAL or AIR LAW 


Reciprocal Aeronautical Agreement of the United States With the Union 
of South Africa, 3 Air Commerce Bull. 441. 

Regulation and Encouragement of Air Transportation, L. Hyzer, 10 
Natl. Aero. Mag. 17, Jan. 
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Regulation of Intrastate Flying by the Federal Government and of 
Intrastate Flying by State Governments, J. W. Cupp, 3 JOURNAL OF 
Arr Law 122. 

Regulations 1 ee to Aerial Flights, Exec. Order No. 5865, Effective 
July 1, 1932. 

Safety Rules for the Airways, C. M. Young, af a Am, 22. 

Scheduled Air Transportation, Aero. Bull. No. 

School Supplement of Air Commerce rol lig “Effective as Amended 
May 5, 1932, Aero. Bull. No. 7-B. 

Survey of the Activities of the Department of Commerce, Aeronautics 
Branch, 7 U. S. Daily, Supp. 4, Mar. 4 

Union of South Africa: Reciprocal Arrangement Relating to Aero- 
nautical Trade, Press Releases 54. 

Would Establish Unorganized Reserve Force of 100,000 (Primary) 
Pilots for Air Corps, 17 U. S. Air Serv. 10, July. 


2. State 


Air Traffic Rules of the State of Illinois, 3 JouRNAL oF AIR Law 97. 

Aviation Commission—Administrative Law—Delegation of State Powers 
to Federal Government (State v. Larson), H. Heineman, 3 JOURNAL 
or AiR Law 456; B. B. Strell, 3 Air Law Rev. 158; 3 Air Law 
Rev. 180. 

Aviation Law, 31 Aviation 115. 

Constitutionality of State Registration of Interstate Aircraft, H. F. Al- 
bertsworth, 3 JOURNAL OF AIR LAW 1. 

Federal and State Control of Air Carriers by Certificates of Convenience 
and Necessity, M. W. Willebrandt, 3 JouRNAL oF AIR Law 159. 

How Connecticut Controls Aviation, 30 S. A. E. Jour. 32, Jan. 

How New Jersey Regulates Aeronautical Activities, G. R. Wilson, 20 
Aero Dig. 40, May. 

Is — Regulation of Air Carriers a Waste of Effort, 9 Pub. Util. 

ortn a 

Legislative and Administrative Activities, 3 Air Law Rev. 143. 

Michigan Statutes Governing Aeronautics, 2 Detroit Law Rev. 77. 

New Aviation Laws for Florida, 3 So. Aviation 26, Feb. 

New Aviation Regulations in Arkansas, 3 So. Aviation 26, Mar. 

Ohio Simplifies Avigation, 31 Aviation 388. 

Oklahoma to Enforce New State License Laws, 3 So. Aviation 30, Feb. 

Prosecution of Unlicensed Flying Cases, Fred D. Fagg, Jr. & L. Freed- 
man, 3 JOURNAL OF AIR Law 515. 

Regulation of Intrastate Flying by the Federal Government and of In- 
trastate Flying by State Governments, J. W. Cupp, 3 JoURNAL OF 
Arr Law 122. 

State Control of Aeronautics in 1931, C. Zollmann, 3 JouRNAL oF AIR 
Law 68; reprinted as: Statutory Changes in Air Law in 1931, 16 
Marquette Law Rev. 199. 

State Sales Tax on Gasoline Used by Interstate Airlines, A. 7. Rogers, 
Jr., 3 JOURNAL OF AIR Law 449. 

Validity of State Tax on Gasoline Sold to or Used by Interstate Air- 
plane Traffic, 17 Ia. Law Rev. 242 


3. Local 


Breaking a Bad Habit, 17 U. S.. Air Serv. 42, Jun 

Is Your City Properly Air Marked? Fred D, Fees. Jr., 14 Ill. Jour. of 
Commerce 15, June. 

Municipal Corporations—Negligence—Operation of Airport as Govern- 
mental or Proprietary Functions (Mollencop v. City of Salem), D 
Sampsell, 3 JOURNAL OF AIR Law 467; 3 Air Law Rev. 349; 2 
Natl. Munic. Rev. 330. 

Municipal Corporations—Powers—Lease of Airport (City of Ardmore 
v. Excise Bd. of Carter County), 3 Air Law Rev. 349. 

Report from the Select Committee on Sky-Writing (London: His 
Majesty’s Stationery Office). 

Skywriting, 24 Flight 420; 24 Flight 638; 173 Law Times 90. 

The Sky-Writing Report, 24 Flight 617. 


4. International 

Aerial Bombardment (Editorial), 24 Flight 165. 

Aerial Bombardment and International Law, 77 Jour. of Roy. United 
Serv. Institution 40. 

a Law in Time of War, Wo-Chiang Lin, 3 JouRNAL OF AIR 
AW 

Air a Standards in the Melting Pot, Z. P. Warner, 31 Avia- 

on 66. 
Air Disarmament, 24 Flight 1084. 
Air Law and Comparative Law, F. Cosentini, 7 Tulane Law Rev. 13. 





THE REFERENCE COLUMN 139 


Air Navigation Arrangement Between the U. S. and Italy, 8. Latchford, 
3 JOURNAL OF AIR LAW 75. 

Air ate ogg aa aeaamaaanae Between the U. S. and Italy, Treaty Infor. 

u 2 

Bombardment Aviation, J. HZ. Fechet, 21 Aero Dig. 18, Nov. 

Dangers of Air Attacks (Editorial), 24 Flight 23. 

Communications and Transportation—Airways, 66 Bull. of Pan Am. 
Union 133. 

= areca Transoceanic Airship Program, 17 U. S. Air Serv. 

, July. 

Disarmament (Editorial), 24 Flight 125. 

Disarmament and the Air, 24 Flight 91. 

Disarmament Conference, 24 Flight 128. 

Disarming Civil Aviation, 9 Air & Airways 151, 

Draft Convention Relative to the et lay yo of Air- 
craft, Treaty Infor. Bull. No. 36. 

The Effects of Aviation on International Relations, A. E. Curtis, 17 
U. S. Air Serv. 21, Apr. 

The Equipment of Air Forces, ZH. P. Warner, 31 Aviation 247. 

Federation Aeronautique Internationale, 24 Flight 80. 

Fourth Pan American Conference, 3 JouRNAL oF AIR Law 104. 

The Geneva Resolution, 24 Flight 702. 

Geneva’s Warning to Aviation, J. E. Fechet, 20 Aero Dig. 23, June. 

Have We Forgotten the World War? J. E. Fechet, 20 Aero Dig. 27, 


Jan 

mune and Accomplishments of the C. I. T. E. J. A, J. J. Ide, 3 
JOURNAL OF AIR LAW 27. 

The Horrors of Aerial Warfare, Liberty, May 17. 

International Air Law in the American Republics, B. V. York, 3 Jour- 
NAL OF AIR Law 411. 

International Air Transport, 24 Flight 1137. 

International Civil Aviation, 9 Air & Airways 166, Aug. 

The International Convention for Air Navigation and the Pan American 
Convention for Air Navigation: A Comparative and Critical Analy- 
sis, E. P. Warner, 3 Air Law Rev. 221. 

International Law of Air Navigation, G. G@. Wilson, 1932 Proceedings 
of the Am. Soc. of Int. Law 207. 

ee ye Regulation of Air Warfare, J. W. Garner, 3 Air Law Rev. 
10 


International Technical Committee of Aerial Legal Experts, Press Re- 
leases, No. 6. 

Liability for Damages Caused by Aircraft on the Ground; a Proposed 
International Code, A. Ambrosini, 3 Air Law Rev. 1. 

Military and Naval: American Operations and World Standards of 
Air Power, 31 Aviation 131. 

Nationality of Aircraft, R. Kingsley, 3 JouRNAL oF AIR LAW 50. 

The Need of a New Code of International Regulation, 17 U. S. Air 
Serv. 15, Sept. 

Organization and i of the International Commission for Air 
Navigation (C. I. N. A.), A. Roper, 3 JouRNAL oF AIR Law 167. 

Reciprocal Recognition of Certificates of Airworthiness for Imported 
Aircraft; Arrangement Between the U. S. A. and Germany, Effected 
by Exchange of Notes Signed May 27, 30 & 31, 1932, Effective 
June 1, 1932, Exec. Agree. Ser. No. 39. 

Self-Defense and International Air Power, J. M. Spaight, 14 Jour. of 
Comp. Leg. and Inter. Law 20, Feb. 

Treaties "ail International Relations (Chart), 66 Bull. of Pan Am. 
Union 724. 

Warsaw Convention of Oct. 12, 1929, McNair, Law of the Air 201. 


5. Foreign 


Procedure Governing Flights Over Great Britain and Northern Ireland, 
the Dominion of Newfoundland, British Colonies and Turkey, 4 Air 
Commerce Bull. 242. 

Procedure Governing Obtaining of Permission to Fly in Foreign Coun- 
tries for American Airmen, 8 Air Commerce Bull. 589. 

Requirements Governing Flights Over Hight Countries Outlined, 3 Air 
Commerce Bull. 

Requirements for Nine Countries for Flights Over the Territories Out- 
lined, 3 Air Commerce Bull. 561. 

Bolivia: 

Procedure Governing Flights Over Bolivia and Spain, 4 Air Com- 
merce Bull. 90. 

Canada: 

,: Opinions—Aeronautics and Radio Communications (In re 
the Regulation and Control of Aeronautics in Canada), Hotch- 
kiss, 3 Air Law Rev. 338; 3 Air Law Rev. 336; 173 Law 
Times 147; 49 Law Quart. Rev. 142; 1 Fortn. Law Quart. 101; 
6 Austral. "Law Jour. 47. 
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Canada’s Government-Sponsored Flying Clubs, J. Montagnes, 17 
S. Air Serv. 17, ar. 
Legislative Control Over Aviation in Canada, N. MacKenzie, 3 Air 
Law Rev. 407. 
Report on Civil Aviation and Civil Government Air Operations for 
the Year 1931 (Ottawa: Acland). 


China: 
Aviation in China, W. Buchler, 20 Aero Dig. 33, Feb. 


Colombia: 
Requirements Governing Flights Over Colombia, Poland, Rumania 
and Switzerland, 4 Air Commerce Bull. 68. 


Dominican Republic: 

Dominican Republic: Ratification of Convention on Commercial 
Aviation, Press Releases 271; Treaty Infor. Bull. No. 37. 

Germany: 

Air Navigation Arrangement and Arrangement Relating to Exported 
— Between the U. S. and Germany, Treaty Infor. Buil. 

0. 

Aviation Arrangements Between the U. S. and Germany, 4 Air Com- 
merce Bull. 8; Press Releases 540. 

German-American Agreements Concerning Air Navigation, 3 Jour- 
NAL OF AIR Law 648. 

Requirements for Flying of —, cr Over Germany and 
Norway, 3 Air Commerce Bull. 

Great Britain: 

Air ee in Parliament, 8 Air & Airways 343; 9 Air & Air- 
ways x 

The British at Geneva (Editorial), 24 Flight 1101. 

Dominion Versus Provincial Control of Aviation in Canada, H. G. 
Hotchkiss, 3 Air Law Rev. 338. 

An Empire System of Airworthiness Regulations (Editorial), 24 
Flight 769. 

Italy: 
Mir Navigation Arrangement Between the U. S. and Italy; 3 Jour- 
NAL OF AIR Law 109; Treaty Infor. Bull. No. 31. 

Air Navigation Arrangement Between the U. S. and Italy, S. Latch- 
ford, 3 JOURNAL oF AIR Law 75. 

Italy: Regulations for Flights by American Aircraft, Press Re- 
leases 291. 

Norway: 

Requirements for Flying of Foreign Aircraft Over Germany and 
Norway, 3 Air Commerce Bull, 442. 

Panama: 

Republic of Panama Commercial Aviation Decree, 3 JOURNAL OF 
ir Law 113. 

Poland: 

Requirements Governing Flights Over Colombia, Poland, Rumania 
and Switzerland, 4 Air Commerce Bull. 68. 

Rumania: 

Requirements Governing Flights Over Colombia, Poland, Rumania 
and Switzerland, 4 Air Commerce Bull. 68. 

South Africa: 

Reciprocal Aeronautical Agreement of the U. S. With the Union 
of South Africa, 3 Air Commerce Bull, 441. 

Union of South Africa: Reciprocal Arrangement Relating to Aero- 
nautical Trade, Press Releases 54. 

South America: 

Air-Minded sain America, A. Carter, 66 Bull. of the Pan Am. 


nion “ 
International Air Law in the American Republics, B. V. York, 3 
JOURNAL OF AIR Law 411. 


ain 
a Goseruins Flights Over Bolivia and Spain, 4 Air Com- 
merce Bull. 90. 
Switzerland: 
Requirements Governing Flights Over Colombia, Poland, Rumania 
and Switzerland, 4 Air Commerce Bull. 68. 


6. Aviation Commissions 


Air Traffic Rules of the State of Illinois, 3 JourNAL or AIR Law 97. 
Aviation Commission—Administrative Law—Delegation of State Powers 
to Federal Government (State v. Larson), H. Heineman, 3 JoURNAL 
a 456; B. B. Strell, 3 Air Law Rev. 158; 3 Air Law 
ev. 
Constitutionality of State Registration of Interstate Aircraft, EH. F. 
Albertsworth, 3 JoURNAL OF AIR Law 1. 
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How Connecticut Controls Aviation, 30 S. A. E. Jour. 32, Jan. 

How New Jersey Regulates Aeronautical Activities, G. R. Wilson, 20 
Aero Dig. 40, May. 

Michigan Statutes Governing Aeronautics, 3 Detroit Law Rev. 77. 

New Aviation Laws for Florida, 3 So. Aviation 26, Feb. 

New Aviation Regulations in Arkansas, 3 So. Aviation 24, Mar. 

Ohio Simplifies Avigation, 31 Aviation 388. 

Oklahoma to Enforce New State License Laws, 3 So. Aviation 30, Feb. 

Prosecution of Unlicensed Flying Cases, Fred D, Fagg, Jr. and L. 
Freedman, 3 JOURNAL oF AIR Law 615. 


7. Uniformity 


Air Law and Comparative Law, F. Cosentini, 7 Tulane Law Rev. 13. 

Federation Aeronautique Internationale, 24 Flight 80. 

History and Accomplishments of the C. I. T. E. J. A., J. J. Ide, 3 
JOURNAL OF AIR LAW 27. 

International Technical Committee of Aerial Legal Experts, Press Re- 
leases No. 146. 

The Need of a New Code of International Regulation, 17 U. S. Air 
Serv. 15, Sept. 

Objections to New Uniform Aeronautical Code, J. J. Hayden, 18 A. B. 
A. Jour. 121. 

Organization and Program of the International Commission for Air 
Navigation (C. I. N. A.), A. Roper, 3 JOURNAL OF AIR Law 167 


8. History and Development 


An Alarming Proposal, H. Bingham, 10 Natl. Aero. Mag. 4, May. 

Aviation Before Congress, 31 Aviation 236, 277. 

The gonee of a Law for the Air, R. W. Clifford, 7 Wash. Law 
eV. : 

ee ge Pending Aeronautical Legislation, 3 Air Law Rev. 50, 147, 


Congress Considers “P. A.” Plan for Free Civilian Air Training, 
11 Pop. Av. 16, July. 

Encouragement of Civil Aviation (Note), 3 Air Law Rev. 50. 

Legislative and Administrative Activities, 3 Air Law Rev. 143. 

Liability for Damages Caused by Aircraft on the Ground; a Proposed 
International Code, A. Ambrosini, 3 Air Law Rev. 1. 

The Need of a New Code of International Regulation, 17 U. S. Air 
Serv. 15, Sept. 

Progress of Civil Aeronautics, C. M. Young, 3 So. Aviation 5, Apr. 

Progress of Aviation Law, G. W. Lupton, Jr., 31 Aviation 463. 

Report of the Standing Committee on Aeronautical Law of the American 
Bar Association, Oct., 1932, 3 JouRNAL or AIR Law 632. 

Report of Committee on Aeronautical Law, Advance Program of A. B. 
A., Washington, Oct. 12-15, 1932, p. 46. 


9. Safety 


Accidents in Civil Aviation, A. G. Lamplugh, 36 Jour. 7 > a Soc. 93. 

Air Law Violators Pay $1038" in Fines, 7 Av. Eng. 33, 

Air Sense, I. McClure, Paper Presented at “Safety erst” Congress, 
Croydon, May 5, 1932. 

Civil Aircraft Accidents and Casualties, Aero. Bull. No. 13. 

Death by Air Transport, L. 8S. Graham, 87 Forum 70; Answered in Mar. 
oa Letters, p. xiv, Safety in Air Transport, C. Jones, 87 Forum 


204. 

Increasing Safety in the Air, 24 Flight 420. 

Lawmakers Think About Parachutes, 31 Aviation 45. 

Life Insurance Companies Eliminate Flying Hazard, R. W. Robbins, 3 
Aircraft Age 5, July. 
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